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ght sutfjas abolished. On certiorari, it WaS| po order's Court of Paterson, of vio-| Extends until April 15, 1936, P. L. 
i POSSMMBId that the resolution abolishing the 
sition was lawful. Ziegler v. Hack- 
sack, 113 L. 215; aff'd. 114 L. 186. 
Be now seeks by mandamus to compel 
yment in the fire department, 
1 a judgqge the theory that he could not be de- 
5). Eammeived of his membership in the fire 
the Co artment except for good cause and 
red it Won written charges and a hearing. 


lect the amounts of such settlements | by physicians in similar circumstances. 
| lating a city ordinance providing for without paying the hospital charges. | (P. L. 1934, C. 109, p. 208). The 
licensing as auctioneer on application, | Pal bond issues to erect sewage dis- | The preamble further recites that it! amendment however, was a drastic 


' - ——= 
‘ * s » 
Digest of _ Current Decisions —_ Laws of 1935 = THE NEW PHYSICIANS’ LIEN LAW 
. e Stay 
r 0 MUNICIPAL CORPORATIONS—| (Continued irom previous issue) | 
- Recent pinions Licenses — Restriction — Non- CH APTER soe "U ae a7, 1938) By HARRY GREEN and NELSON K. MINTZ 
e —— Residents — Ordinance — Viola- Allows payment of money from State | 
- MUNICIPAL CORPORATIONS— tion—Penalty Treasury to Soldiers’ Bonus Sinking} In 1930, the New Jersey Legislature | ble for the accident, which payment . 
\ to Abolishment of Office of Fire New Jersey Supreme Court Fund | enacted what is commonly referred to includes compensation for whatever 
land Chief—Removal as Fireman Fields v. Duffy, Recorder of the City} CHAPTER 201. (June 27, 1935) }as the Hospital Lien Law, (P. L.| obligations to a physician he may in- 
‘mained J. Supreme Court. »f Paterson Funds provided from State Treasury | 1930, p. 302, as amended P. L. 1930, cur, it is contemptible and almost im- 
t remagmmpegier v. Hackensack. July 20, 1035 for State School Fund established by|(C. 158, p. 583). The preamble of | moral for the injured party to refuse 
dy 22, 1935- __ | On Certiorari. Conviction set aside | P. L. 1935, Ch. 224. |that act recites that it was a common] to pay for the indispensable phy- 
oa Before JJ. Parker, Case, and Bodine. Before Justices Parker, Case, and) CHAPTER 292. (June 27 1935) peter for persons injured in ac-| sician’s services. Be that as it may, 
oil rat bg seem an — A Bodine ‘ Relates to powers of “Municipal | cidents to be taken to hospitals, and | however, this deplorable condition in 
a aa harles —_ < ral o z 4 Peter Cohn, for Prosecutor | Finance Commission. | to receive care and treatment for their | fact existed in a number of instances. 
was in i E. Waesche for respondents. | Charles F. Lynch, for Respondent | CHAPTER 293. (June 27, 1935) | injuries and subsequently have such | As a result of pressure brought 
ter. ata se, J : “ | The opinion of the court was de | Provides National Guard Negro Rifle | injured persons or their estates make| upon it, and in its zeal to afford phy- 
S exec Relator was appointed chief of the livered by | Companion in Mercer and Camden | settlements of their claims against| sicians the deserved protection, the 
nds in Iiilackensack Fire Department, and Parker, J. Counties. e poesia or corporations alleged to| Legislature amended the Hospital 
d a6 ved in that capacity until the office | Prosecutor was convicted before the | CHAPTER 204. (June 27, 1035) | have caused the accident, and to col-| Lien Law to include liens to be filed 
| 


1934. Chapter 202, concerning munici- 





any person who has been a resident | Posa! plants. }seems fair and reasonable that the|one. There was no limitation therein 
»f the city for not less than one year: CHAPTER 295. (June 27, 1935) | hospital charges should be paid out of | provided as to the amount for which 
and that no person shall act as auc- Permits municipalities acquiring pri- | the proceeds of any settlement or|a physician could file a lien. The 
tioneer without license, under a penal- | Yate sewer systems to charge rentals | judgment recovered by the injured} amendment further provided that the 
ty of fifty dollars. Other features of sufficient to defray cost and pledge |party or his estate against the party | component County Medical Society of 
revenue for cost. 


wn 





the ordinance are not material here held liable for the injury received in} each County of New Jersey should 


Prosecutor had no Paterson license, CHAPTER 206. (June 27, 1035) |the accident. The Legislature there- | determine the reasonableness of the 







































Marti@litiome Rule Act, P. L. 1917, Ch. 152, , > Yermits consolidati f State F «hee . | ¢ . 
ex 000 as pene AN 4s oN ded und under the terms of the ordinance | Permits consolidation of State and | fore rightfully enacted the lien law | schedule of charges to be filed with 
iad 7 rt. 17, Sec. 3 and Sec. 5 as amende¢ so ° : » | Bederal annrontetions ¢ ey : : ep - z ¥ ‘ 

2 c : b) was not eligible for one, being a resi- Federal appropriations for armory re-| whereby hospitals were given a lien ;the County Clerk of the County. 
2 L. 1928, Ch. 240.) ° ome : ; airs ‘ P ; Pas * , 
and é Rel 4 , + +t ient of Newark. He claims that his | P@" |upon the right of action, suit and} When this schedule of charges was 
Ay Held: Relator was a member ot the . F 1: ; “HAPTE v4 2 27, 1935 . ow ca to | . 
n August te ato biel t be | application for license was refused CHAPTER 297. (June 27, 1935) ;claim of any injured person receiving | approved by the Common Pleas Judge, 
artment as ef, but only because | . : hay fehitntee ee Caine wtalel E ; 
1 part aes ~ - ” y ; B ied i testimony in the Recorder's Court, Validates municipal ordinances which treatment at the hospital on account| an order should be entered to such 
P was chief. McCann v. New Bruns-', p ‘ ave n — . : . : ’ P er eae : ° ‘ : 
Blac as cn or or my es however. is not before us. and the; ave not been read in full prior tO} of personal injuries received in any | effect, and thereafter, in any suit to 
»xectee?, 73 161, distinguished. here, . ‘ assage ee - ¢ . : . a . 
xec e 3 rae : } depositions are unavailable. South | Passage |accident, as the result of the negli-! enforce a lien, the physician might 
ttac cCann had what the present reia- . ' ; inued o age oC yo |: ¢ 

a a Y wii Brunswick v. C ranbury, 52 N ¥: Law. (Continued on page 4, col. 4) Ley e of any other person or corpora-| introduce the schedule of charges as 
» land, & had not amely, a definite con- % a. SE ASO pean . - , ee} prec’ 
¢ ; namely, | ; | 298. Prosecutor was fined $so. as RECENT | tion, for the amount of the reasonable | evidence of the reasonable value of 

ae pe ang employment independent ot ; CAS niins f ¢ : ¢ : 

tor $8 S-cmpoyme t I t provided in the ordinance. charges of such hospital treatment. | the services performed. There was no 
polished office. 7 , sal £ : . 7 
- ney = —— ae We think the restriction of a license \LFRED ©. CLAPP lhe act provides that the hospital file, method provided in the statute for the 
Kece 72 or "4 ec 0 Silise AL a s r = " . } : ° e 
- : sibsietiin ate ; - | to residents was unreasonable and ille- | ;- =a , . |@ notice in writing in the County | discharge of the lien, nor did the 
bo aff'd. 110 L. 173. is relied upon by °°! nm unreason. and ie-) Equitable Jurisdiction Over a Pai “toat.* ie Seeley ; . . 
’ ; 173. , : mas oat he amides of eases on Gin tone | | ; maine Clerk’s Office, and mail a copy of said Legislature provide a proceeding 
rt as one of a lime of cases ~ < <dagae: a t 4 me ind an Agen / ifionsh*p eS . ie Msagh 
fing tismi l fr ‘ th | “ ire collected in Westfield v. Stein, 113 Sa ler is sstodian wtice to the person or party alleged | whereby the injured party, or the one 
ling that dismissa 1€ service . l Boxe fan . oe é; ; : a” ee 
re n : he at . I, at page 3. But the point , |to be liable to make compensation for! responsible for his injuries, could 
Sell $ an assumed incide » the abolish- ee cet Ngtaemy Accounts as. ar . . 
> €d incident to the * wi tele mm. PF on ' y>c_| the injuries sustained by such injured | challenge the propriety of the phy- 
at*ot - or employment and sus- - , “ . : \ questional decision of \ as ge 
1D LO tot ¢ or employment and sus eat RE SERRE eRe AE age wsaeeont _| person, if the mame and address be} sician’s charges. 
‘I f ng ¢ o- unicipal action nad no hlcense rie assert Stevens has left New Jersev out of |, TI n : | 
‘< PRe!a not in the classifed "O¥ ‘Hat hn applied for one and was! tine with the common law of other vy imgp Ae PEE pre that} JTmmediately after the enactment of 
— heator was not ir re Classihec - Ff ; r . E Ine 1 the co on taw OF OU after the fili f the notice r * ok P : ‘ 
‘ . refused on the ground of non-resi- , i ; diane, [Stee SHE MUNG OF tm tice no Te-| ths latest piece of legislation, strenu- 
Ser and therefore was not states respecting 1e above subjects } f os < ail + 1 } 7 
lorigam. eation of Ch. 122, P.| tence: and, as already noted, made) res Jacst week's decision of DeMott |... t any Judgment or claim Dy the! oys objections were urged, principally 
i the application o Mm i235, F.) : , Sig es last week s sion 0 eso | snsured persc shall be val as A : 
ites tf Supp. 144-08 that defence in the Recorder’s court.|., Arational Bank of New Jerse) injured person shall be valid as) py lawyers and insurance companies, 
} 2 um. Supp. -& : : ‘ arione ann 60 sven TSO V I againct ctch lie and the ners , . og ° Oa : 
J ‘ - ‘ 4.4 But if so made, it was not a defence “7 a I “9 A. a0 serve t oo ich lien, and the person or to its wisdom and constitutionality,. 

-ROS conclude that relator had ~ : 2 > (Ch.), 118 E. 306 179 A. 470 serve to party making payment to the injured r : 

GRUS 3 , * in the | there: for if the refusal was unwar-! correct the earlier one? or ee ee i ee The lawyer complained that the 
emdership or employment in the ; : : ee ea Sanne eee rs 1 his legal representative < ita os 

rities ee ranted, his remedy was by mandamus . a. Cis icls, cee Ob = Lee ee legal representative as! Physicians’ Lien Law divested him 

‘partment except as an incident : V. C. Steven's case was Schrafft v. |, mpensation for tl 
: a . Se t 2 id nd by oir sine one aii , “ . rompensatio or he injuries sus . is 3 rnev’s lier » rightf 
Newath as off f chief and that with the *7¢ ®°f % doing business unlicensed. | pyrgtors 61 E. 467, 48 A. 782. An ex- tained shall. for a period of one vez ot Tile attorneys 5 . He rightfully 
Q3 f eae alien bin: enanal He could claim no higher privilege! poutor filed a bill Saleets nai ained shall, for a period of one year| argued that he perfects the cause 
+13. sament ot that office his member- ‘ ecutor ed a D ainst a Dank tO) ¢ > date of such pavmer mz ¢ . 
: ‘ , than a resident, i. e. to a status for sas hp elgg tt from the date of such payment, remain | of action, effects a settlement or ob- 
>and employment ceased. There * . ee - er ee j Tecover securities Of his testator which liable to the hospital f the amount . . . 
. S “hi hh b licensing purposes. the latter had deposited in a safe labie to the hospital tor the amount! ¢ging a judgment against the party 
me hing which he may De fre- : e iatte ‘ epos > fj 2 able charges due ; , . : } . 
» as ER Se ee ee : : d : of its reasonable charges due at the resposnsible for the accident, and i 
t . r, tH nviction must dé t deposit box in the bank. The bank ,. - | | 
t if ) t . — . P > + the evte . e ® 
aside because of the illegal penalty : } ' time Of such payment, t e extent he creates the fund from which the 
2 sed. — ste vee,’ demurred on the ground that there 4 i. fay consideration given to the . eee ae 
fixed at $s50., no more, no less. This was “no equity in the bill; and the . . 7 ideration given to t hospitals and physicians are to be 
2 is in violation of Section 7 of Art. to ¢ ied tee a ici - oi injured person. paid. It is unfair to divest him of 
: P ™ —" phe : ? : court overruiec 1 dem er. .* . . . f f ici 
KINGMEN’S COMPENSA i the Home Rule act, P. L. 1917, at : ¢ oat Hospitals operated and maintained his lien in favor of the physicians 
TION—D issal of Petition— = Cee ae? 4+ 4° covery in respect of the securities as ‘ rated lant : 
Spiga ismissal 0 eution vage 347, authorizing imprisonment Sie eos by Municipal . jn Raeaed and hospitals. 
Reopen ng of Case od es: eee a — = ~* well as recovery of them was sought xy Municipal or County boards were 
. 4 Fen Ir sieeve. Richardson | "* ens © days, or fine not ex- But as the court intimates, the prayer not included in the 1030 Act. The Insurance companies complained 
? ‘eeding $200. or both, with power tO for discovery, on well-settled princi- | Legislature enacted P. L. 1931 C. 231, that the schedule of charges under 
‘ Parker, Case. and Bodine | ‘© ™asistrate to impose punishment ples, “presents no ground or extending | p. 580 to cure this deficiency. The | the 1934 Act were to be prepared by 
DaNY ttiorari to order in workmen’s thin those limits. The ordinance 4. jyrisdiction of equity” over the | Hospital Lien Law worked satis-!the respective County Medical So- 
t I r ) men - a. @ ¢ 3 . x 2 ’ . a ° ‘ eas . . i 
t compensation case. Order of re- ne s the statute, but that does not rights strictly legal Town of Frank- | factorily. The hospitals, as a whole, | cieties, and would be perfunctorily 
i ul nc S. J Tec ‘ — - : . * ° ° e . ™ 
“ statement set aside elp the matter. La Forgia v. Ho- jj, - Crane, 80 E. 309, 85 A. 408 (E. were very fair, and by virtue of this! approved by the Common Pleas 
= mitt La for prosecutor hoken, 10 Misc. 657. The recorder & A.). The decision of the court per- | legislation were afforded the neces-| Judges of the respective counties, 
> Sar teenies 1ade a decision in writing citing this mitting recovery of the securities can- sary protection to secure the payment and that as a result thereof, they 
idle cer ase, Dut it. not be supported by reason of the for their services. would be ultimately responsible for 
e Th ~ wiction 7+ + acide “ith e . - . he ne > e ¥ } P 
ae fal r P i The conviction is set aside, with ~~... OO eas ate 20 tee . . ' , the uncontrolled and _ exorbitant 
ers of e widow of a work- ” ) prayer for discovery. Nor can it b The success of the Hospital Lien harge : which th hysicians might 
. cys . ° “osts . ee Se ee : 2 : charges which the physicians 
, come a compensation peti- ae supported because the securities were 7 4y, inspired physicians to seek the ~ y Pes ‘ ad 
A settlement was arranged: ——___—_ not readily obtainable on the market— ci Ge hal , ij see fit to impose as they wished. The 
eS ent s arranged; - bs i yf readil) Seren Se Sine. eee Se passage of a law giving them a lien,|. . ee ‘ 
- came before a dep CONSTITUTIONAL LAW —Free- jp),,,. -raft 2. Albrecht. 12 Sim. 189 (as :.. + a al , cs insurance companies further said 
= am tore a dep- % : ‘ picid . ee a in like circumstances, tor their pro- . ¢ 
pan) tT , : : be dom of Worship where stock is closely held, unlisted: | ¢._; 1 poe egy I for tneir Pro) that the statute in effect fastened 
er September, ~ where stock is closely held, un * fessional services. t was true in ; ' 

las MUNICIPAL CORPORATIONS— | er ca ian ; ; ieee ,,| Upon them inv y liabilities by 

. ee . many instances that physicians would! _— Stine thee 06 catre 
P Canvassing License — Religious r the i ips compelling them to carry the full 
jorses treat persons injured as aresult of ac-| ey, , » Bian 
r Tracts it- cig d th id amount of the lien claim filed as 
‘ o idents 1ese persons would a: , , 
Semanskv. et als. v. The Comm ceca Gaees, 30 mas ae gore | part of their loss reserve, which they 
2 ’ ' Br subsequently effect settlements or pro-|_.. required to carry under the In 
tr -alue” (whatever that means urr v. : ie ; - ; ast? a. ee 
P value’ (whatever that means / cure judgments against the party re-} pw gd ai 
me Bloomsburg. 101 E. 615. 138 A. 876) } : +e5ENF _- surance Laws; and this, even though 
’ s i ee p dae hoe 8 & “t~** sponsible for such injury, and com- i? ee ee > 
A ain pa lid know what th 7 ‘ the imens may be gros excessive 
The executor did not know what the pletely forget the physicians It | : ~ 
a Tuly 22, 1933 rtiton ut eed Wiles ibd Gates — oss. tc... c + 5a and no opportunity afforded to ques- 
‘i i i P verre eee es = | would be inhuman for a physician, and ete 
¢ ) rtiorari. Writs dismissed h Poy x3 ° tion the same. 
contr. ,r to the ethics of his protes- * : +. 
yN Before JJ. Parker, Case, and Bodine 1 te aii Rem teach gemettha arr The act was further criticized on 
. : ; weg os apne sion, to refuse to treat an injured per- the ground that it permitted the fil- 
might change . 7" . : son who is financially unable to vay! : nae 
rome e2 = sa a S. Fulop, ym who is financially unable to pay} ing of a different schedule of charges 
pes aes itiys <4 cae : him for his services; but when such 


me 


in each o 





the twenty-one counties 





| injured person receives payment for} 
said mjuries from the party responsi- | (Continued on page Zz col. 1) ‘ 
‘ ’ fa 











bed on page 3, col. 1) | (Continued on page 5, col. 
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a * (Continued from page 1) 





@f the state, so that, for example, 
@ person were injured and treated 
“de Hudson County, he would be sub- 
Gect to a different schedule of charges 
a different rule of evidence 
om those applicable to a person in- 
Gjured and treated in Passaic or Es- 
sex County, just a few miles away. 
Itewas further argued that the act 
did not provide any machinery 
whereby cither the injured ‘party “or 
the petson ultimately responsible for 
the payment of the physicians’ 
wharges could challenge their pro- 
priety. The result, therefore, would 
be that settlements of claims would 
be thwarted and actual litigation tre- 
ymendously increased. For example, 
@n injured party might be offered 
gettlement, which under al! cir- 
cumstances of the case, including a 


the 


questionable right of recovery for 
‘any sum at all, is reasonalif. If he 
“avails himself of the settlement, all 
‘the moneys realized therefrom will 


go for the payment of hospital and 


medical charges; nothing will be 
“Yeft to compensate him for his pain 
“and suffering, loss of earnings, and 
paymént of attorney's fees He 


"would like to settle the case but the 
‘hospital and physician to 
‘make any coricessions whatever. The 
act did not provide the injured par- 


refuse 


ty with any process whereby he 
could challenge the reasonableness of 
*the hospital's and physician's bills. 


The result of the 1934 act was there- 
‘fore to tic the hands of the injured 
“patty and préciude him from avail- 
‘ing himself of what he considered a 
eyery fair settlement of his claim. The 
‘insurance company same 
‘position. It was willing to settle the 
*elaim and reasonable physician 
‘and hospital bills. Under the 1934 
act, however, their bills could not be 
‘questioned matter unreason- 
able. The therefore to 
‘preciude settlements-in a’ good number 
‘of ‘instances 


was in the 


pay 


no how 


result was 


The practical objections to the 1934 
act were supported by constitutional 
objections of much merit. Certiorari 
proceedings were speedily instituted 
by interested parties to test the con 
Stitutionality of this faultily drafted 
legislation. It was contended that the 


1034 act was unconstitutional because 
it deprived citizens of property with- 


out due process of law and was there- 
fore violative of the United States 
Constitution. It deprived citizens of 
due process of law because it did not 
given the injured party or the one 
responsible for his injury any oppor- 
tunity to challenge the reasonableness 
of the physicians’ and hospitals’ 
charges protected by the lien notice 
filed. Its constitutionality was fur- 
ther challenged on the ground that it 
allegedly denied to persons the equal 


protection of the laws in further vio- 
fation of the Amendment 
to the United 
This because of 
discriminati d resu 
the 

charges in 


Fourteenth 
States Constitution. 


was so the unjust 
that woul 


filing of differen 


Furthermore. there was disc 
against 
fund 
by 

hospit 


The prosecutor the rtiorari 


the atternev wh reated the 


and whos en was 





Sy + ‘ y ; ) " n 


one l ave ‘> ai 


al 


pri eeding 

statute was violat f Art 
the New Jersey ( stitutior tha 
it delegated les ve duties t 
legislat ve dy and Iringe 

the duties and power of the judiciar 


acts. that th 
provided for the County Medical 
cieties in each County to determine 
upon the of 
charges to be approved order 
of the Common Pleas Judge of each 
county. The statute did not prescribe 
what standards should guide . the 


s 


o- 
a 
reason schedule 


Dy an 


NEW PHYSICIANS’ LIEN LAW: 





posed claim, no matter how cohatde Vent abused this pretéetion. 
| able, through ‘the filing of an wn- | perience has found’ the hospitals to} ceivers of Trefiton Transit Company 


| reacanble and éxorbitant lien claim. | be eminently fair, and it was thought 


: sg _ |The 1935 act in this respect strikes a 
County Medical Societies in devermin- | ’ , a a ae 
’ | somewhat happy medium in limiting 
ing upon a reasonable schedule of “i , a 
| the total amount of physicians liens to 
charges, and what standard should| _ ; . 
. | 25 per cent of the settlement or judg- 
guide the Common Pleas Judge in mt Mi . 
add , hedule filed + iment. The injured person regains 
ng ; ule nie € . ¢ ° 
we | ght te v, pe taint . 4/ control over his cause of action 
asonable one ney claimed tha : 
reasonabie one ey clairme at against the one responsible Sonate 


the effect of this act was to delegate 


to another body 
lishing a standard, which was a dele- 
legislative 
trary to the New Jersey Constitdtion. | ; 

. ‘ | payment 
| pital’s charges no matter how exor- 


gation 


It was further contended that the act 
of 


of 


the 


duties of 


authority 


contained the additional vice 


gating 
cieties, 
bodies, 


to 


the 
non-representative 
the duties of establishing cer- 
tain standards and general principles 


County 


estab- 


Medical 


private 


con- 


dele- 


»>o- | 


| act, 
| may tem to be the reasonable charge 


injuries 
}tion could arise where every cent ob- 
}tamed by way 
| faction of a jidgment would go in 


Under ‘the 1934 act a situa- 
of settlement or satis- 


of the physician's and hos- 


bitant they might be. Under the 1935 
no matter how much the physician 


for his his lien is limited to 


services, 
25 per cefit of the proceeds realized 


that set the statute in effect: thereby | ley way of settlement or satisfaction 
Helegating legislative duties to a); g judgment This is fair because 
private body, which is clearly PFO | an injured person ought to receive 
hibited Furthermore, In requiring | some compensation jor his pain and 
the Common Pleas Court to-make @n| .fterng and loss of earnings, and 
= su ai 5 ~ 3, 4 
order approving the reasonableness of thereby be placed in a position to re- 
» & > f . 2< 7) , » | ~ - : 
the che dule of charge filed by the |pay those assisting him financially in 
County Médical Society, legistative | ),;. period of distress. Furthermore 
duties were imposed upon the judiciary | the attorney. who is primaril aie 
contrary to the New Jersey Constitu- sealer ae j- 
“ “ > “. te | sponsible tor the realization of any 
ton moneys at all, ought to be paid his 
The act was further attacked on the fee from the fund which is created by 


ground that it impaired the obligation 


of 


contract i 
Federal and State 
clearly appeared to be 


n 


contravention 
Constitutions 


so, 


of 


the 
This | 


insofar as | 


the act purported to be retroactive and | 


lien on his 








to divest an attorney of 
client’s cause of action acquired prior | 
to the enactment of this law 
As a result of the overwhelming 
practical and constitutional criticisms | 
of the 1934 act, the physicians saw 
ht to compose their differe: s with 
their adversaries Numerous con- 
ferences were held which restlted in 
the sponsoring by all groups of new 
legistation. This legislat repealed 
in its entirety the combined Hospital 
and Physicians’ Lien Law of 1934: in 
effect revived the Hospital Lien Law 
as it existed prior to the 1934 amend 
ment and restored the origina! Hos- 
pital Lien Law P. L. 1935, ©. 246 
p. 750); and enacted w and 
separate Physicians Lien | The 
latter act was approver the Gover- 
nor’on March 26, 1935, P 1935. C.] 
146, p. 368. The certiorari proceeding 
attacking the constitutionality « the 
1934 act having bec n wert 
liscontinued 
The 1935 Phy s aw 
mg promise orgimn ! mm 
ren ve cy < Stituti tion 
retotore Led va 1934 
1dment d did mopletel, 
satisfy r reste pa It 
must, however said that it is 
every We a dist vement 
Or’ the tor r at 35 al 
mate tl schedule harges | 
rovided for the 1934 act, and in 
iew thereof gives , ie 
for the asonat ha ( his 
services rendered in the treatment 
anny =perse sustaming rsona n 
ries through the fia 
ther, wh chars s as 
up the wus fee a F $ 
ailing in t san 
tar ser S 4 
egat > a 
aT 
rt t 1 \ 
payn s g 
34 swum d 
opposite xtret ¢ 
scrupulous phys 
exorbitant arges al t 
jured party and the responsible 
ior his imjurres complete at ti 
mercy of the-physician, who could | 
thwart every settlement of a. pro-/ 


his skill and efforts. Although 


1935 act still imposes a lien in 


the 
favor 
ot the physicians superior to that of 
the attorney, as a practical matter the 
attorney 1s guaranteed payment for his 


the 


per cent 


services because physietan’s lien 


is limited to 25 
There 1s 


to th 


this one major objection 


1035 act which, although in 


significant trom a dollars and cents 


view, is still substantial 
ct The 


1935 act does not provide 


nstitutional aspe 


any ma- 


chinery whereby the injured 


persor 





may challenge the reasonableness of 
the physician's charges. It provides 
that after the lien notice is filed 
release of any judgment or clai 
shall be valid as aga st such her 
and the person or party making pay 
lent to the injured party as dam 
ages tor the injuries sustained shail 
the period of one year from 
dat such payment remain liable 
to said physician for payment of 


and any physician within 


lien by 


1d period may enforce his 























suit at law against the pers 
making such pz It furthe 
ides that in suit the de 
cndant 1 v contest the reasonable 
s of the charges made by the phy 
s VW therefore may ha this 
situat \ is injured thr tl 
gligenc ot B A settled his 
\ B’s insurance company 
' aii 
B's i nce company however, re 
1ins ot the settlement (or 
udg t Satisfy ] poysician s 
lie \ comtends that the lysician’s 
rges ar wholly inreasona 
t the 35 act does not provide 
Vv We ch: llenge 
t pr larges It 
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Past ext This isan application by the 





' for appréval of discontinuance of autg 
bus ‘serviee on Route “K” in the 
of Trenton and Township of Ham 
ton. 

The Board on September 20 






unnecessary to impose a percéntage 
. . . ¢ 

limitation upon them, such as that tc 
which the physicians are restricted 






















This is understandable, because the February 11, 193t-and March 23 ~ (Conti 
greater number of hospitals are eith- approved of consétits of ‘the Cn 
er charitable or governmental in- | Trenton and the Township of H . alicia 
stitutions and are not subject to the ton for the operation of tw ; . 
financial temptations that physicians, buses by Central Transportation for judcgmer 
like other humans, suffer. In the -pany (now Trenton Transit (ogiiMfinal disposi! 
main, the 1935 Physicians’ Lien Law Pany) over the following route! j ae 
appears to be desirable legislation Perry Street Terminal in Trengiy rinte 
It secures to the honest physician | thence via Perry Sues, — wy i hi 
the collection of legitimate charges Street, Monmeuth aay) Wat s 
“oe ‘ Avenue, Chestnut Avenue, Greenw, git?) a 
It limits the sphere of greedy and! aveone Hudsoh Street, Emori Sollbbe < ar 
money minded physicians. At the oye Roebling Avenue, Emmett Agilier husband 
same time it permits an injured par-\ nue, Olden Avenue to Totaillhe up res ad 
ty and the one ultimately responsible | Avenue near Forrest Valley in HaalllM: limitations 
for his injuries to settle their dif-| ton Township. ES 
ferences without being unreasonably Approval of discontinuane oi s ea at 
interfered with by the claims of} '€€ On Route “K” is based upor a - ee 
oiecsioloms tension of Route “R” from t! os ie 
sii section of Roebling and South ( p it 
Avenues, along Roebling Avent: 7), was cont 
Revere Avenue, to Morris Avecgiihat c 


Abstracts of returning via Morris W compr 


° eye ington Avenue, Roebling Avenue @r compens: 
Public Utility South Clinton Avenue; and extensgicording!y 


of Route “T” from the intersectics 


Avenue 





D ime Hamilton and Olden Avenue via § i 
€cisions den Avenue, to Cedar Lane in H d sine 
ae ton Township. msis (113 L. 
‘ Municipal consents for the & se in effect r 
Harry Bacharach, President of |. RTP a. oe iP 
xXtensions were approved by yy ase, 2 
Board, Presiding. a a ee | agpwwetis 
Board of even date. le ert 
ae = The testimony indicates that to> . 
In the matter of the application z Fiber. 2,4 <4, 
: ; seven round trips operated daily a, , 
of the Princeton Junction Water ugrn —s rise against | 
. : : ,. Route “K” yielded a revenue con , 
Company for approval of an ordi-|_04,. ; isa whe 
- ia : : erably less than the cost of mat 
nance of the Township of West -. we . mpr aw 
Wind teas C Ny , ing the service. Resident 
indsor, Mercer ounty, New Jjer- southeasterly section of Trenton neer 
~~ be more conveniently served Ir} 









































































Aanticatio ing i he : . ‘ : us oe 
. At or Rn 3 Stee to the operating on the extensions to R p, more. th 
soard oO Dhie t mmis- “— ; 
oar " ~ Means Commis- «R” and “T” by a more direct a9 tior 
sioners 4 7 1ceto nection : } 

‘oe ers, by the fFrinceton Juncti N' more frequent service between f T 
) > bw lette ate o- : ‘ 

ater —_—— by letter dated N section of the city and the bus 
vember 20, i 34, for appr val of an center of Trenton, proposed to te 
ordinance of the Township Com- omaed over these extension 
mittee of the Township of West No objection was offered ws i 
Windsor, Mercer County, New Jer- plication n. t for 
sey. passed by the said Township Upon consideration of the evidedll Held | 
of West Windsor August 4, 1934,\ the Board finds and determines fiibei.- 1 
titled - , art at the 
entitled : municipal consents heretofore a, .... se 
“An Ordinance to permit Prince- proved by the Board for the o sali csgp 
ton Junction Water Company. a tion of two auto buses on Rowe \pe 
Corporation, to lay. and maintain are not necessary in order to cons rar ill 1 
water mains, lateral connections and the public interest and thereiore 4 seriocutory or 
appurtenances in certain public proves of the application be t tr ha 
streets and roadways of Town- accordingly rescinds its approvd ¢ ibjec 
ship of West Windsor, County of municipal consents heretofore gra J 399 OL 
Mercer and State of New Jersey.” for the operation of tw uses mer, x9 J 
The Board now, after investiga- Route “K” 2g aes 
tion and hearing, determines that May 2. 1935 > i. * 
the privilege or franchise granted a aa. p 
: ile i€g r Te lise Tant : tenha! ms Vi 
OV said ordinance 1s necessary and , 4 
proper for the public convenience New Jerse a 4 = 
and properly consérves the public y “ya ur 
interests, and, in accordance with TITLE INSURANCE per sé \ 
such determination, approves th a Casi 
same. Dated May 2, 1935. Anywhere in New Jersey the statute 
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Recent Opinions 
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nt and signed an order 


“as a complete and 


’ 


riginal petitioner thereafter 


widow, on August 2, 


new petition based on 
accident and claiming for 


death. The answer 


> adgudicata and the statute 


The matter came on 


lctober, 1933. Petition- 
conceded at the hearing 


tf Federated Metals ( 


Misc. 807 (aft'd. 112 L. 


controlling and that under 


petitioner was estopped by 


award to seek furth- 


The petition was 


dismissed. 


August 6, 1034, the 
Leather Co. v. De- 
235) was decided. This 


sovenend the rule of the 
and held that, under the 


Newark Hardware 


24, 151 4. 502, no estoppel 


against a claim for increased 


there had been a 
award based on no tes- 


ning the employment 


On November 16, 


than a year after the 
, 
had been dismiss¢ 
y @ a 2 l 





not lie to review al 
order where infe- 
has jurisdi i the 





ibject matter (Mowery 7 


106; Farrow v. 
353; Wooley wv. Bel 


> vt. Lane, 95 A. 126; } 


Hendee, 95 L. 372: 
McCabe, 11 Misc. 87, 


the instant case the 


jurisdiction. Mere lapse 


will not bar the re- 


case. No time limit is 
» statute (P. L. 1921, par. 11, 
Kats v. Zepela, 10 Misc. 


v. National Sulphur 
(E. & A.) the re- 


casé six years-aiter its 
was set aside, but solely 


that the “newly dis- 
could, by the. exer- 


nable diligence, have been 
hearing. But the, 
vithout jurisdiction because 
features present justify- 


no fraud..or newly 


vidence is alleged or 


naked situation is that 
petition the commis- 


2 disclaimer of objection 


counsel, followed what 
be the settled law, and 
in that condition for 

a later decision. by 
ted the application to 
was precisely the legal 
rv. McCutcheon, 117 
where the Court of 
als intervened at the 
rehearing sought be- 


ties seeking it found that 


es Supreme Court had 
n the point at issue.” 


tion is made to re- 


edings of a special | 


mplaint of irregular 
ight before it, the 


nN its discretion review an 


Building 
J. Supreme Court. 
| DeVito v. Rumson. 
| July 22, 1935. 
| Ow Certiorari. Dismissed. 
| For Prosecutor: Theodore D. Par- 
sons. 
For Defendants: William A. Stevens 
Before JJ. Parker, Case and Bodine 
Case, J. 

Prosecutor conducts a nursery busi- 
ness as a non-conforming use in a 
district zoned for residence. He ap- 
plied for a building permit to replace 
his greenhouse by one considerably 
larger. His application was refused 
by the building inspector, and, on an 
appeal, by the board of adjustment. 

Held: Since prosecutor's present 
yusiness was established before the 
adoption of the ordinance and has been 
in continuous existence since then, it 
‘onstitutes a non-conforming use and 
may be <eieeg maintained. Durkin 

Fitssimmons, 106 L. 183. 

Bi 


right to maintain his present structure, 


1t prosecutor, although he has the 


and to restore or repair it if partially 
destroyed (P. L. 1928, Ch. 274, sec. 
11; Provident Inst. vs. Castles, 11 
Misc. 773), cannot tear it down and 
replace it with a larger structure. 
“Carried to its logical result the argu- 
ment made for the prosecutor is that 
if a non-conforming use is once es- 
tablished on a property, that use may 
be extended and enlarged to the 
length and breadth of the entire plot 
without restraint as to height and 
lepth. We do not understand that to 


he the law.” See Conaway vs. Atlan- 





ationship to, 

1 promotes the welfare, health and 
safety t the people, and the or- 
linance in question does not meet that 
tes The cases cited in support of 
that proposition (as State v. Nutley 
9 L. 380. and Jgnacninas v. Risley, 
o8 L. 712) were decided before the 
zoning amendment. 

“The lack of municipal authority to 
create residence zones and, with rea- 
sonable regard for an actually existing 
status. to shield those areas from the 
intrusion of commercial structures 
was, as we apprehend, one of the 
evils which the electorate conceived to 
exist and purposed to remedy in the 
[zoning] amendment and the ancillary 
legislation.” 

Writ dismissed. 





WATERS — Surface — Rights and 
Liabilities of Adjacent Land- 
owners 

In Chancery of N. J. 

Nathanson v. Wagner et ux 

July 5, 1935 

On Bill. = Dismissed 

Thomas P. McKenna, for complain- 
ant 

W. Howard Demarest, for defen- 
dant 
C. Berry 

The complainant is the owner of 

a building contiguous to that owned 

by defendant. She alleges that sur- 

face water drains from the defen- 
dant’s sloping roof and is drained 
by open leaders and gutters to de- 
fendant’s yard, which is covered 

concrete and cinders; that thence it 
flows on groans property 
causing damage. She’ alleges that 
her building was in good condition 
prior to the time defendant laid con- 
crete in her back-yard. During the 
past few years, the ,common alley 
which abuts both ffoperties, was 
filled with cinders softhat it is now 





MUNICIPAL CORPORATIONS. higher than. scleeededlenats 
is not charged or proved that. de- 
fendant had anything te do with 


Zoning Ordinance — Non-Con- 
forming Use—Extension to New 






spreading the cinders. 


The bill prays an injunction to 
restrain defendant from permitting 
surface water to drain against com- 
plainant’s building, and to compel 


defendant to provide drainage. 


Held: Facts examined and held 
the evidence does not prove that the 
accumulation of waters is caused by 
complainant’s act. “The most that 


can be said in the complainant's fa- 
vor is that the defendant has 
changed the general flow of surface 
water from a southerly direction to 
a westerly direction by changing the 


grade of his land, although I do not | 


think the facts warrant that conclu- 
sion; but, even so, the law sanctions 
such an act.” 

The decisions concerning surface 
water are divided into two contrary 
classes those following the civil | 
and those the common law. New|] 
Jersey follows the “Common Ene- 
my” principle of the common law. 


“Surface waters are those which | 


fall on the land from the. skies ori, 


} 


through percolation, evaporation, or | 
natural drainage. . . . Under the 


common law, as accepted by our 


courts, surface water is a common! CONTRACTS — Interpretation—In- 
Parties — Practical 
Construction—Insurance—Agree- 
ments to Place With Broker 
New Jersey Supreme Court 


enemy which every proprietor may | 


fight and get rid of as best he may, 
and ‘neither its retension, diversion, 
repulsion, or altered transmission is 
an actionable injury, even though 
damage ensues.’ Bowlsby y. Speer, 
31 N. J. Law, 351, 86 Am. Dee, 216; 


Jessup y. Bamford Brothers Silk 


Manufacturing Co., 66 N. J. Law,! 


641, 51 A 147, 58 L. R. A.. 329, 88 
Am. St > Ber-} 
gen T1 w, 33 
58 A irley 





104 N A. 

“An exception to this rule (not ap- 
plicable to this controversy) is that 
ae Fin , R 
a landowner has no right to alter, by | 


artificial means, the natural dis-j 


charge of surface water from his 
land 


n that of his neighbor, by con- 
ducting it in new channels in unusual 


quantities to or on a particular part 


or parts of the latter’s land, to its 


injury. Field v. West Orange, 36; 


N. J. Eq. 118, affirmed 37 N. J. Eq. 
600, 45 Am. Rep. 670; Kelly vy Dun- 


ning, 39 N. J. Eq. 482; Cassini v.| 
City of Orange, 107 N. J. Eq. 128,! 


151 A. 871.” 
Bill dismissed. 


WORKINGMEN’S COMPENSA-! 


SATION—Dressmaker — Inde- 


pendent Contractor — Casual 
Employee— Course of Employ- 


ment 
New Jersey Supreme Court 
Jasmg v. Winter, Exr. 
July, 22, 1935 
On -certiorari, Affirmed 
Fer Prosecutor, Arthur F. Mead 
For Deiendant, Frank Pascarella 
Parker, 

The deceased was a married woman, 
who employed petitsoner. as a dress- 
maker to come to her house and work 
there at a daily wage, together with 
board. and. lodging when work was 
incomplete at the close of. day. Pe- 
titioner went to bed after working 


that day and later had to visit the 








NCEE va: deccene Aair. While | they needed such policies be? 
making her way in the dark she fell ‘precured them-elsewhere. - ~~ 
down the stairs and was severely in- 
jured. She filed a petition under the 
s Compensation Act and | 
was awarded compensation which was 
affirmed by the Court of Common 


Held, error. 
ambiguous. 


That the petitioner was not | 
an independent contractor as she was. 
gz by the day in the presence of 
employer and under her 
She was hired and paid by the day and 
had worked some time previously and 
stayed over on other nights. 
ployment was in, < 
regular line of employment, as in For- 





was an employee. 

She was not a casual employee, 
her employment was regular, 
herve and permanent for more than 

a single piece of work”, 





, and a call of nature was 


266, and the accident arising out 
was found properly. to have 
rise in springs, and, following no arisen both out =f and in the course 
defined course or channel, are lost! of employment. 
'y being diffused over the ground Catering Co. 246 ae Y. 279. 
Judgment affirmed. 


from vin t District Court, 


Verga & Verga (Julius 


defendants made z 
wherein plaintiff agreed to in- nile and Domestic 
Jergen County 
pel his mother, Mrs. 
to support him while he was ill and 
unable to work. The basis of the 


sprinkler system in defendant's prem- 
ises, and defendants agreed that they 


dise through plaintiff until 
Also, they contracted to place | 
all additional. insurance 
|and description which they 


The trial court held for defendants. 
The contract is not 
The law applicable is 
clear. Rogers v. Colt, 21 L. 704. De= 
fendants are bound to obtain their 
| additional insurance through plaintiff. 
Even if the terms of the contract” 
were ambiguous, the parties have in- 
dicated what their intentions were by 
the delivery and acceptance of the pub- 
lic liabiljty and workmen’s compen- 
| sation policies in 1933. 
used in a written contract, are them- 
selves susceptible of definite legal con- 
struction, the fact that the parties have 
adopted and acted on an erroneous con- 
struction of the contract will not pre- 
clude them as to transactions not clear, . 
from insisting on the proper and trues 
legal construction. Stewart ads. Le- 
Valley Railroad Co., N. J. Le 
And the practical construction, 
placed upon the contract, as shown by 
the conduct of the parties and the par- 
performance, is a clue to their 
intentions, where more than one con- 
struction of the language is permissi-* 
Basic Iron Ore Co. v. Dahlke, 
103 Id. 635”. 
Holcombe 102 E. 20; Fletcher v. In- 


See also Bellisfield v. 


Chemical Co., 94 L. 3323 
é&c. Land Co. v. Lippincott, 


| 45 L. 405, 418; 6 R.C.L. 835 §225; 
849 § 239; 13 C. J. 521 § 482 (2), 546 
(23). 
“Thus in either event, the plaintiff 
was entitled to recover.” 
Judgment reversed. 


POOR ACT--Duty of Parenti 
Support Child Unable to Work - 
—Parent’s Ability to Pay 
, Jersey Supreme Court 


v. Zimmerman, . Judge 


Juvenile and Domestic Relations 
Court, et al 


1935 


On certiorari. Order Vacated. 
Prosecutrix, George K. Kaplan 
Respondents, Walter G. Winne 
Before Parker, Case, Bodine, JJ. 
Per curiam. 

Robert Ayling applied to the Juve- 
Relations Court of 


for an order to com- 
Gertrude Bradley 


application is Section 74 of the Re- 
vised. Poor Act. Chapter 132, P. 
1924, as amended by Chapter 238, P. 





(Continued on page 7, col, 2) 








through the plaintiff. 








in addition to the. fire 


tained public liability. and workmen's 
compensation.insurance through plain- | 
| tiff. But upon the expiration of these 
policies in 1934, 





plaintiff; although it is coneeded that | 
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amden, 49 L. 106 at 100. 
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A rule 
permitted 


limited by the stop watch. 
of expediency should 
only where it 
permanently endanger the rights of 
litigants. Accordingly, it been 
wisely suggested that oral argument 
should be required in all cases un- 
less otherwise ordered, but that the 
duration of the argument should be 
subject to limitation in the court's 
discretion. By far the greater portion 
of appealed cases can be disposed of 
by the courts with very little discus- 
sion. But when a question of novel 
impression is presented, or when the 
application of a legal principle is ex- 
ceptionally difficult, then the courts 
and counsel alike should be given 
the benefit of oral presentation. Only | 
in this way may the court fully un-| 
derstand the relative importance) 
which counsel attaches-to the points | 
in his brief; and only in this way 
can counsel have a fair opportunity 
to answer questions and resolve 
doubts which may arise in the minds 
of the court. 

We have become too much office 
Jawyers. From the District Courts, 
where the judge significantly asks, 

- “Do you submit?”, to the Court of 
Errors and Appeals, where special 
notice of oral argument must be giv- 
@, the modern trend is entirely to- 
Ward complete reliance on the print- 
€4@ trief. This is to be regretted, not 


he 


cannot seriously and 


has 
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: THURSDAY, AUGUST 8, 1935 

: == 

| 

Oral Argument |The New Jersey 

Times cicaces win ve «| Law Journal 

Almost coincidental with the re- aw ourna 

cent amendment to Supreme Court . 
rule No. 115 requiring oral argument | Fifty Years Ago 
unless otherwise ordered, a discus-| 
sion arose in New York of the com- OP Eo Se 
parative virtues of this manner of By LESLIE S. KOHN 
presentation as against the submit-| _. eae Oe a ; 
ting of cases on brief only. It ap-| The January, 1884, issue of the 
pears to be generally agreed that Law Journal calls attention to a dis 
the only objection to oral argument’ “TPaNcy in our state constitution 
is one ‘of lack of time, occasioned’ “ hich still exists. It points out that 
by the crowded condition of the ap- “A stranger examining our amended 
pellate calendars. 7 his, of course, constitution as it now appears nm 
is a mechanical difficulty which °¢ttified copies, and as it is printed in 
should have no bearing whatever the Revision would be puzzled a 
upon the merits of the quesion. The know how our judges of the court ot 
injurious effect upon appellate court ©OM™MOM pleas are appointed. In Sec- 
opinions caused by the failure of "0" Il of Article VII, under the title 
counsel to argue the questions or-  ‘ ivil Officers,’ he would find in the 
ally, was pointed out at a meeting of ""St paragraph, that these judges are 
the American Bar Association more,‘ ™ nominated by the Governor and 
than SO years ago. Since that time appornted by him with the advice and 
oral argument has become more and nsent of the Senate; but after read 
more infrequent. New Jersey is in me this, he vould be suprised to find 
the anomalous position of having hat the second paragraph declares 
contradictory rules on the subject that ‘judges of the court of common 
in its two appellate courts. We must Pleas shall be appeimted by the Sen- 
recognize, of course, the inanity of ate and Genera Assembly in joint 
requiring counsel who are unable, Meet ng.” We in New Jersey know 
through lack of preparation or abil- that the judges are really appointed 
ity, to argue intelligently, to continue ") the Governor, but it must be ad- 
talking for a stated period of time.’ mitted that no one could tell this from 
But there are occasions when coun- the constitution as it appears in the 
sel can, by a forceful presentation, books 
contribute much to the quality of ‘The fact is that under the con- 
the Court’s opinion. Such oral pre- stitution of 1844, these judges were 
sentation should not be arbitrarily appcinted by the Senate and General 


Assembly. This was provided in the 


second paragraph, and these judges 


ire not named in the first paragraph 
the 
amend- 
directed that 
of the in- 
ferior court of common pleas’ should 
he inserted in the first paragraph and 
assuming that paragraph was re- 
pealed, changed the number of para- 
graph 3 to number and that of 
number 4 to number 3 and so on to the 
end, but the second paragraph was | 
not formally stricken out. The effect | 
was obviously to annul paragraph 2, 
but in making up the official copy of 
the constitution amended, this 
paragraph has been retained and the | 
command to change number 3 to num- | 
ber 2, number 4 to number 3 and 
so on has been disregarded. If this 
had been done, it would have called | 
attention at once to the real situation 
f the case.” (7 N. J. L. J. 1) 

As a matter of fact, a constitutional 


mong those to be appointed by 
Then the 
187 


‘and 


(hovernor. came 


ments of 5. which 


the words judges 


> 
- 


2 
< 


as 





i 
| 
' 
i 
| 


merely because it detracts from the | 
effective presentation of the case, | 
but because it eliminates a vital ele-| 
ment of training and character in| 
the lawyer. It is to be hoped that 
the Court of Errors and Appeals 
will adopt a ruling similar to that 
of the Supreme Court. 


| after an iliness of six months. 


camnfisio! ‘eee petcieek AGM eat 


éf paragraph 2 the words “be appoint- 
ed by the Senate and General Assem- 
| bly, in joint meeting” so as to make 
jthe paragraph read: “Judges of the 
| Court of Common Pleas shall hold 
| their office for five years; but when 
| appointed to fill vacancies they shall 
hold for the unexpired term only.” 
This amendment passed both houses, 
and was submitted to the people in 
| 1927. But, for some inexplicable rea- 
son, the people, in their sovereign 
wisdom rejected the amendment. 

It would seem, however, that no 
amendment is necessary to clarify 
| these provisions of the constitution. 
The amendment clearly repeals the 
earlier provision (par. 2) by implica- 
therefore, the constitution might 
be printed with paragraph two in 
brackets or omitted entirely. The 
copy of the New Jersey Constitution 
distributed by the State has a foot- 
note to Article VII, Section II, para- 
graph 2, explaining that the section is 


disregarded, and why. 
> . * 


tion; 


It is interesting to compare the re- 
cent bar examination questions, which 
appeared in our last issue (58 N. J. 

J. 255) with those given June, 
R84 (7 N. J. L. J. 191). The latter 
follow: 

‘1. What are the courts of New 
Jersey and their respective jurisdic- 
tion ? ; 

Define process. 
Pleading. 
Issues. 


ni wh 


Judgment. 
A debt. 
Bailment. 


- 


&. Disturbance. 

9. If two purchasers at different 
sheriffs’ sales, under different judg- 
ments and executions against the same 
lefendant, claim the same lands, what 
fact determines which has the better 
title of the two: 

10. What two provisions are con- 
tained in the constitution of New Jer- 
sey as to the taking of private proy 
rtv for public use 

11. What are the common counts in 
1 ' fs 

12. What are the proceedings for 
re entry of a judgment on bond and 
warran 

13. Draw a summons in debt in the 
Supreme Court on a bond in the pen- 
Itv of Ssoo, conditioned for the pay- 
nent of $250, and made by A to B.” 

Obituary 
W. Bradford Smith 


Former Law Partner of 
Ex-Governor Fort 

W. Bradford Smith, former Orange 

city counsel and former president of 


Board of Education, died 
Thursday, August 1, 


the 
at 
1035 
Mr. Smith was engaged in practice 
with the late J. Franklin Fort, former 
Governor of New Jersey, and with 
Frank Wilcox. He was counsel for 
the Orange Building and Loan As- 
and many other organiza- 


Orange 


his home, 


sociation 
tions. 


Peter W. Stagg 
Dean of Bergen County Bar 
Peter W. Stagg, 84, oldest mem- 
ber of the Bergen County Bar As- 
sociation, died Sunday, August 4, 


Mr. Stagg studied law nights at 
New York Law School, and was 
admitted to practice fifty years 
ago. 

In 1890, he was appointed 
Prosecutor of Bergen County, and 
served in that capacity for five 
years. The late Governor Fielder 
in 1915 appointed him judge of 
the Hackensack District Court and 
he served as judge five years. 


Mr. Stagg was the oldest mem- 
ber of the Bergen County Demo- 
cratic Committee, representing 
Hackensack for more than fifty 
years. He served as clerk and 
assistant secretary of the Assem- 
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ture Federal Legislation.” Cor- 
nell Law Quarterly, June, 1935. 
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the age of fourteen; his pay at that 
time was $2.00 per week. Since then, 
the staff has grown from four persons 
to twenty-seven. 

Mr. Chevrier, who lives in Prince- 
tonfi is an ardent traveler and -is 
known as an authority on globe-trot- 
ting. He spent his anniversary work- 





bly and as county chairman in 
1912. - 


ing. at his desk, as usual. 





office of the U. S. District Court at | 












" iets and su 
CORPORATION: RARSAS KOE US: that if th 
“Model Corporation Act” by| _Us¢ of Habeas Corpus to Renigiibmvasser wor 
George S. Hills. Harvard Law chiara aiaeate for Parole.” Us were engag 
Review, June, 1935. versity of Chicago Law Revie. service and 
June, 1935. fore not t 
CORPORATE REORGANIZA- “ ble to pros 
TION: “ ERS: : applicable, ; 
“Binding the Dissenter under State Non-Exclusive Powers and ati nal provi 
Reorganization Laws.” Harvard lusory Aggetatineste. - Harvatiiitall be depri 
Law Review, Jem, 2965. Law Review, June, 1935. “ape a 
“Power of Trustee to Vote in Re- | . splint, 
organization Proceedings under | RECEIV ERSHIPS: tates of his 
Section 77 University of Chi- “State or Federal Contro! ove unable, and 
cago Law Review, June, 1935. Receiverships.” Harvard Law Re does not atte 
“Section 77 of the Bankruptcy Act | view, June, 1935. oi the issue ; 
—Power of Court to Enjoin Sale tms case 
of Bonds Pledged as Collateral.” TAXATION : wus us. & 
Michigan Law Review, June, 1935,| “Federal Taxation of Settlors ieterm nation, 
Harvard Law Review, June, 1935. Trust” by Harry B. Sutter — a 
Anderson O. Owen. Michig writs 1 
CRIMINAL LAW AND PROCE- Law Review, June, 1935. ™ absence ¢ 
DURE: “Hobson’s Choice and  Simiggpt judicial de 
“Automobiles—Constitutional Law| Practices in Federal 1: , - eee 
—Criminal Liability of Owner of by John MacArthur Maguire age +¢staments 
Automobile.” Michigan Law Re- Philip Zimet. Harvard Re ay clearh 
view, June, 1935. view, June, 1935. pewort Ue ha 
i wao g trom 
DIVORCE: TORTS: ~ tS 
A Symposium on Migratory Di- “The Basis of the Immuni: S Se Patt 
vorce—Law and Contemporary etn te “4 Co : . sic 
Problems, June, 1935. tractor” by Fowler V. H the eff 
“Migratory Divorces” by Ernest diana Law Journal, June a aa 
R. Groves. ral authority 
“The Business of Migratory Di-, WORKINGMEN’S COMPENS an 
vorce in Nevada” by Frank W. TION: a tribute 
Ingram and G. A. Ballard. “Application of Working : Mast 
“The Divorce Laws of Mexico” Compensation Act to Relic? ‘ re easer 
by Lionel M. Summers. ers.” University of Chicag r 1 unto 
“The Divorce of Americans in Review, June, 1935. fe Li 
> ret 
La f 1935 CHAPTER 302. (July « tquired by the 
Ws 0 a) Authorizes use of voting n tship is to sa 
elections. ay tatutory 
(Continued from page 1) CHAPTER 303. (June 20. 1% rm so d 
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Fifty Years of Service ilies Bi 
<aeiarseei (To be continued next week) att; Milfa 
Charles S. Chevrier, assistant clerk t Pennsylvania | 
of the United States District Court in| : ve % 
Trenton, celebrated his fiftieth an- | 9@0000000000000¢°° L°. Siracusa 
niversary of service in the Clerk's of- | “Ss, for Re spo 
fice on Thursday, August 1, 10935. N ne "on of the cc 
Mr. Chevrier started to work in the | otice a by 
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h cf the above entitled cases in- 


OEE iA 


of an illegal obj-ct, second, that prose- 
cutrix presents jno argument for the 


, allowance of th, writ, third, that the 

(Continued from page 1) prosecutrix is not qualified to prose- 
cute the writ. 

]. The pari-mutyel system is too well 


and too generally known to require 
the same issue and by stipula- | ¢laborate description. Pari-mutuel is 
cf counsel are argued as one. | Sometimes spelled thus, as a hyphenated 
cutors were respectively charged | word, and somet mes appears as two 
and convicted of the offense of | words and with variant spelling. Web- 
ssing from house to house in the over s New Intenational Dictionary 
ship of Maplewood without first briefly defines p'iri mutuel or paris 
¢ reported to and received a| Mutuels as “a rorm of betting on 
permit from the Chief of horses in which those who bet on the 
as required by the ordinance | winning horse share the total stakes, 
{ at some-length by Mr. Justice | 'ess 4 small per rent to the manage- 
¢ in Dziatkiewics vs. Township | Ment.” See also ,title “Paris mutuels 
aplewood, 115 N. J. L. 37. {or Paris mutualsy, 27 C. J. 976, and 

ingle point presented on the title “French Poo,,” 27 C. J. 987. The 
sis that the prosecutors in go- | S¥stem was ago classified, and 
m house to house, handing out condemned, as a jottery by the courts 
and suggesting to the re-| of this state. Stute vs. Lovell, 39 N. 
that if the latter so desired | J. L. 458. It is irnmaterial that in the 
Levasser would accept a contri- | Case before us the racing and at- 
were engaged in an act of re-| tendant betting concerned dogs rather 
service and that the ordinance | than horses. Chapter 56 and 179 of 
fore not to be understood as| the Laws of 1934, under the provi- 
ble to prosecutors or, if held | sions of which the lease was made. 
applicable, is contrary to the 
tional provision that “no per- 
I! be deprived of the inesti- 
privilege of worshiping Al- 
God in a manner agreeable to 
tates of his own conscience.” 
¢ unable, and counsel for prose- 
does not attempt, to distinguish 
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lon 


Jets 





the Court of Errors and Appeals; as 
has, also, chapter 391 of the Laws of 
1933. Hyman vs. Long Branch Ken- 
nel Club, 115 N. J. L. 123. The ob- 
ject of the lease ayreement was palpa- 
bly unlawful. 


Prosecutrix is a citizen and tax- 


ts. the issue and the determina- Payer of the City of Atlantic City. 
‘ this case from those in Jhere was no proof introduced against 
ewics vs. Maplewood, supra, the status of the prosecutrix; and 


nination, with the reason- | 2fter the allowance of a writ of cer- 


which we agree. leads to a dis- | ‘ierari the status will be presumed in 

writs in the instant case. | the absence of proof to the contrary. 
he absence of pertinent and Levy vs. Elisabeth, 81 N. J. L. 643. 
bie judicial determination prose- The argument upon which respond- 


sote extensively from the Old ents rest their second point, and their 


The ordinance | Temaining points as well, has been 


s clearly directed toward 
e effort to have knowledge of | (Vnhel vs 


Testaments. 
adversely determined by this court in 


Peabody, 114 N. J. L. §74. 


eo from house to house The motion to vacate the allocatur 
have assurance that such per-| heard as a part of the argument is 
re of good repute. Our study , denied. 


Scriptures leads us to the con- The proceedings brought up for re- 


view are set aside. with costs. 


teachings thereof are 
effect that 


emselves 


SMALL CAUSE COURT — Juris- 
diction—Counties Bordering on 
Atlantic Ocean 

CONSTITUTIONAL 

pairing Jurisdiction of 

Cause Courts 

Donald & Campbell, 





citizens 
accountable 
rity in all matters so 
t which is before us. ° 
LAW —Im- 
Small 


whet tribute should be given 
atsar. the Master said, “Render 
easer the things which 
| unto God the things | Ma 
e s Luke 20:25. To} 
refusal to seek the 
qu by the ordinance is an 
hip is to say that disobedi- 
tatutory or ordinance | /t!¥ 23, 1935 
ay be so designated. We} Warke, C. P. J. alt 
pport for the argument that | This was an action at law instituted 
not applicable to the 
applied, is unconsti- 


a Pennsyl- 
vania Corporation vs. Lucinda E. | 
Devine, or in the alternative. | 
Michael A. Devine 


On Appeal from Small Cause Court 


by the plaintiff who is in the clothing 
business in the City of Philadelphia, 
against the defendant who is a resi- 
dent of Atlantic City, to recover the 
price of a man’s overcoat. It was 
tried in a Small Cause Court held in 
Atlantic City. At the trial, the de- 
fendant moved to dismiss the proceed- 
ing on the ground that the Small | 
Cause Court was without jurisdiction. 


$ are dismissed, with costs. 


FITUTIONAL LAW —Gam- 

Pari-Mutuel System 
PAL CORPORATIONS— 
for Conducting Dog 





sey Supreme Court This motion was denied, and is one of | 
¥. Auditorium Kennel- Club the grounds upon which this appeal is | 
is based. The second ground of the ap- | 


| Peal is that the Court below failed to 

recognize the real character of the | 

| transaction. The facts pertinent to 

ices Parker, Case, and this, as adduced from the testimony 

ine | taken during the hearing of the appeal, 
Blatt; Milford J. Meyer, | Fe = follows : es eee 

t Pennsylvania bar for prose- | The defendant visited the plaintiff's | 
x | store in Philadelphia, and asked to see, 
J. Siracusa and Emerson | 274 was shown a number of men’s 
Bards for Respondents |overcoats. The plaintiff's salesman, 
mn of the court was de-| 2d the defendant were the only per- 

|sens representing the parties in the | 

| negotiations, and were the only wit- 

| Resses testifying thereto. Neither gen- 


1635 
mi. Proceeding reviewed 
St aside. 


us 
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= Dy 


Tit challenges the legality of 
made on February 27, 1935, | 
me City of Atlantic City | 
— Portion of its Con- | 

i $0 Auditorium Kennel | 
conducting, by the lessee, 
Sunder the pari-mutuel sys-4 
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Present three points -in 











] -diniiestatiagiliienhistens en ena  eee e 
defense: First,’:hat there is no proof | tlemen pretended. to’ remember 


| have been declared unconstitutional by | 


Ti ee RE anal ae 








exact language employed, and on the 
| contrary each explained that he could 
| not do so, which is excellent proof 
;of their credibility. 

What their testimony shows is that 
\the defendant was not satisfied with 
lany of the garments, and declined to 
purchase. The plaintiff's salesman 
urged in reference to one of the coats 
‘that although the defendant was not 
satisfied with it at the moment, he 
| might be, if he had it in his possession, 


county. 1808, p. 564, 
amended L. 1908, p. 76, -(C. S., p. 
1063), L. 1921, c. 211, p. 689.)” 

| , This Section emphasizes, or perhaps 
| better said, further distinguishes City 
[istrict Courts of which the District 
| Court of Atlantic City is one, from 
| district courts of judicial districts. If 





damages or other matter in dispute such district, or Small Cause Courts 
does not exceed exlusive of costs | located therein, do have jurisdiction — 
the sum of fifty dollars as if there | ever defendants residing therein, in ~ | 
were no judicial district im said every suit of a civil nature where the 
as debt, balance, damages or other matter~ 


|in dispute, does not, exclusive of costs 
exceed the sum of $50. 
diction within this monetary limit is 
concurrent with the jurisdiction of the 
| District Court of that judicial district. 
| This is not the anomalous situation 


: - ae 
referred to‘in Rayner vs. Benjamin 


| 
| 


land gave it further consideration, and | the jurisdiction of the Court below in | 88 N. J. L. Page 86, considering the © 

suggested that he send it to the de- | tilis proceeding is to be saved at all, it | large, transient, and very migratory 
fendant’s home in Atlantic City, so} yist be saved by the proviso of the | character of seasonal population in’ 
that the defendant might consider it | second paragraph of the section, and| counties bordering on the Atlantic 
jthere, and have the opinion of his| this cannot be done. The first para- Ocean. 


| family and friends. To this, the de- 


| graph absolutely denies to any Justice 


Some question was raised as to the 


fendant replied that he was satisfied |o# the Peace or Small Cause Court | constitutionality of this section, on the 
he would not change his mind, and did | Jurisdiction over any cause that may | ground that it deprived Justices of the 
not care to have the garment shipped | be brought in a District Court where | Peace of jurisdiction inherent in the 


to him. 
nounced that he would send it anyway. 
to which the defendant non-commit- 
tedly replied that the salesman might 
do as he liked or to do so if he wished, 
‘or some such remark, and this con- 
| cluded the interview. 

The parties had had dealings over 
several years, and the defendant had 
an account with the plaintiff. This 
account though carried in his wife's 
name, although this was not for any 
reason at all, was admittedly his ac- 
The salesman shipped the coat 
to the defendant in Atlantic City, and 


| count. 


charged the price thereof against his | 


The defendant received the 
the 
opinion as to its fitness, re-packed it, 


account. 


coat, and remaining of same 
addressed it to the plaintiff, and per- 
took it to the Atlantic City 
Post Office, and mailed it via Parcel 
Post, but did it. So 


as could be ascertained, it was not re- 


sonally 


not insure far 


ceived at the plaintiff's store, and this | 


action was brought. 
the defendant’s 


motion to dismiss the proceeding in 


Considering first 
for lack of jurisdic 
this 

The 


the Court below 
motion 
Act 


concerning District Court provides for 


tion, it would seem that 


should have been granted 


P ! 
the establishment ot these tribunals in 


two classes of geographic divisions 
namely first, Cities, and second, ju- 
dicial districts. Section 29 of the Act 
provides that “The territorial juris- 
District Court shall 
with the limits of the 


the 


diction of every 


be co-extensive 


wherein city or judicial 


county 
district is situated, in which such Dis- 


trict Court is established.” This, and 


the first Section of the Act, clearly 


evidence that a City District Court is 
Dis 


trict Courts of judicial districts is an- 


me class of District Court, and 


other. All of which is preliminary to 
a consideration of Section 31 of the | 
Act upon which the motion to dismiss 
the proceedings is based, that section 
reads as follows: 

“No justice of the peace or small 
cause court shall have jurisdiction | 
over any cause or proceedings cog- | 
nizable before a District Court | 
where the defendant or defendants 
reside within any city or judicial | 
district where a District Court is | 
established, nor shall any justice of | 


the peace resident within the limits 
of any city er judicial district where 
a District Court is or may be e€s- | 
tablished, exercise any civil jurisdic- | 
tion whatever. 
} 
“Provided, however, that in judicia’ | 
districts that are or may be created | 
in counties of this State bordering | 


on the Atlantic ocean, the justice of | 


the peace or small cause court shall 


have jurisdiction in every such Dis- | 
trict Court district in every suit of a | 
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In the end the salesman an- {the defendant resides within the City | office. 


oy judicial district, where a District 
| Court is established. It further denies 
|toyany Justice of the Peace resident 
| wishin the limits of any city or judicial 
| district where a District Court is es- 
| tablished, any civil jurisdiction what- 
sotver. A Justice of the Peace con- 
| ducting a Small Cause Court is “resi- 
| derjt” within the meaning of the Act. 
It "was intimated in the trial that the 
| Jugtice of the Peace who conducted 
i the hearing in the Small Cause Court 
| belfw in Atlantic City was not a resi- 
|derjt of Atlantic City, and therefore 
immune from the operation of the Act. 
Thess argument is altogether untena- 
| ble. It would be remarkable indeed 
‘if 4 judicial officer could enter an area 
ber g that he 


reason of residence, 


than in which resides 


jand@ by his non 


‘and nothing else, acquire powers that 


are’ denied to a similar judicial officer | 


whf happened to reside in that area 
Iy has already been stated that the 
distinguished 


Ci District Court as 


iroff a District Court of a judicial 
distyict. As such it comes squarely 
within this paragraph, and the pro 

of the second paragraph of 
to it 


Allpor the elements that deprive the 


the’ section have no application 
Cot below of jurisdiction are present 
in tgis proceeding, namely: 

Tere is a City District Court in 
Atlantic City, the defendant resides in 
Atlantic City, and the Justice presiding 
ovey the Court below is also a resident 
of the City within the meaning of the 
Acts Either of the two prohibitions 


|} woud have been enough to deprive 
the 


‘ourt below of jurisdiction. Both 
are present. 


The 


may; be re-stated as follows: 


law as set out in Section 31 


City District Courts even though lo- 
in cities situated in counties bor- 


re 
| deritbg on the Atlantic Ocean have ex- 


clusive jurisdiction, so far as Justices 


lof the Peace or Small Cause Courts 


are “oncerned, over all causes or pro- 
Court, where the defendant or de-- 
ceedings, cognizable before a District 
fendants reside within that city. No 
Justize of the Peace holding court in 
such. a city, has any civil jurisdiction | 
whatsoever. } 

Inj judicial districts in such coun- 
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age Court of Atlantic City is a\ 
t 


This is not such a deprivation 

| of jurisdiction of Justices of the Peace 

| as would be repugnant to their con- 
| Stitutional prerogatives. The legis- 
| lature may not abolish a constitutional 

| court, but it may prescribe, reduce, en- 

| large or change the jurisdiction of ° 
such a court, if such jurisdiction is 
not also set out in the constitution. 
Furthermore, a Small Cause Court is 
a statutory and not a constitutional . 
tribunal, and did not exist when the 
| Constitution was adopted. 

It was error to deny the motion to 
dismiss the proceeding lack of 
jurisdiction and the verdict must 
therefore, be set aside for this reason. 

Upon the merits of the case as well, 
it would seem that there should be a 


| 
| reversal. 


for 





The burden of proof is up 
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of | 
Tax fax Appeals 


for Taxa-/ 

te aoa York Trust Company, as, 
Executor of the Last Will and 

: Testament of Arthur L. De- 
Groff, deceased. vs. City of New- 
ark. 

In the matter of the application of 
The New York Trust Company, 
Executor of the Last Will and Testa- 
ment of Arthur L. DeGroff, deceased, 
for the cancellation of an 
for the year 1934 upon personal prop- 


as 


assessment 





erty in the City of Newark, County 
of Essex and State of New Jersey. 
For Appellant: Nichols & Snevily, 


Esqs., by Roswell 5S. Nichols, Jr., Esq. 
For Respondent: Frank A. Boett- 
Esq., by Spaulding Frazer and 


Walter P. Reilly, F sqs 
Filed June 18, 1935 
Weaver, President. 
Arthur L. DeGroff, a 

the. City of Newark, died testate on 

December 23, 1932. On 

1933. his will and testament was duly 

admitted to probate by the Surrogate 

of Essex County, and The New York 

Trust Company, a of 

New York, duly qualitied as executor 


resident of 


January 3, 


corperation 


and trustee wiuler said will. Letters 
testamentary issued on that date are 
still in effect. The Board of Asses- 


sors of the City of Newark assessed 


for taxation for the year 1934, in the 
name of appellant, personal property, 
consisting of stock, bonds and like 
securities in the amount of $230,600 
About Octoher 16, 1930, the deced 
ent opened a custodial account with 
the New York Trust Company at its 
place of business in New York City, 
and deposited with it tain stocks 
and bonds and other securities of like 
character. With the xception of the 
collection of income, the entire man 
agement oi this custodial account was 


handled only on order of the decedent 


The Trust (¢ 


ompany was acting solely 
) g ) 


as agent for the decedent and the 
agreement was subject to revocation 
by him. Since the making of the 
agreement in 10930, the securities 
comprising the account have been 
actually located in the office of the 
Trust Company. in New York City, 


where they still remain 

On July 18, 1033.. appellant filed its 
final account in the office of the Sur- 
rogate of Essex County, and en Oc-, 
tober 3, 1033, 
lowed by the court, 


said account was al-’ 


The executor was 


directed to make distribution of the 
estate pursuant to the terms of the 
will. Upon the allowance of the ac- 
count, the New York Trust Company 
held the assets of the estate as trustee 
under the last will and testament of 
the decedent. 

Appellant claims that the assess- 


ments of the personal property in the 
City of Newark was unlawiul; that 
the preperty (haying. been in the State 
of New York since 1930) had ac- 
quired .a situs for taxation. in that 
State; that the executor was not the 
owner of the personal property on the 
assessing date; that the ownership on 
that date was in the New York Trust 
Company as trustee under decedent's 
will; that the trustee is a non-resident 
of the State of New and that 
property held by it is not subject 
taxation in this State. 

Section 301 of the General Tax Act 
(Chapter P. L. 1918) provides as 
follows : 


“* * * Personal 


Jersey 


+ 


to 


236, 


property in the 


possession or under the control of 
any person as trustee, * * * execu- 
tor, * * * shall be assessed in his 


name as such, separate from his in- 
dividual assessment, * * * but the 
personal property belonging to the 
estate of any decedent shall be as- 
sessed in the taxing district wherein 
the decedent resided at the time of 
his death, * * *.” 

The following authorities bear on 

the taxation of personal property : 





such as credits, bills receivabje, 
bank deposits, bonds, * * * has no 
situs of its own for the purpose of 
taxation, and is therefore assessable 





only at the place of its owner’s. ship until October 3, 1933, when the} ly to property in charge of a trustee. 
domicile. This rule is not affected) Orphans’ Court entered its order di- | While the estate is in process of set- 
by the fact that the note or other | recting distribution. These facts bring| tlement, the residence of the legatees 
evidence of the debt may be de-; the property within the purview of/| or distributees is immaterial. 

posited elsewhere, * * *.” 37 Cyc.| Section 301 of the General Tax Act,| We find that the securities of the 
935. and it was properly assessed in the! Estate of Arthur L. DeGroff, de- 

“* * * the situs of bonds, for tax- | taxing district where the decedent re-} ceased, were in the possession and 
ation is the domicile of the creditor, | sided at the time of his death. }under the control of the Trust Com- 
and they cannot be taxed in another Appellant claims that having filed| pany as executor; that they had a 
state where they are kept either its account, it is no longer executor of | taxable situs in the City of Newark 
temporarily or permanently or in the estate, but a trustee of the prop-| on the assessing date and were subject 
another state where the debtor is erty, and that it holds legal title to; to taxation in that taxing district. 
domiciled, nor in another state the same as trustee of the estate of The appeal is dismissed and the 
where the mortgaged property, i decedent assessment affirmed. 
the security for the bonds, is | Sections 202 and 301 of the General es ane Seana A meee 
cated, unless they are so used in the | Tax Act provide that taxes upon per Recent Case Comment 
taxing state as to acquire a business sonal property are assessable to the 
situs, or unless it is otherwise pro-| owner thereof the first day of! , (Contin from page 1) 

a ‘ , liscovery to hav en readily obtain- 
vided by statute.” Cooley Taxation, October in each year. See bl +t ; “ endl a tai 
“er is : - | able on the market, the court does not 
4th Ed. Vol. 2, S 437, Pp. 1013 Mayor and Aldermen of Jersey | sige re eae: Ngee <%4 ‘ 
a , suggest that it would lack jurisdiction 

1015 City v. Montville Township, 85 A.|— —" 9 - “ iposietias 
ei ; . The conclusions of the court were 

Mobilia sequuntur personam was| 838; 84 N. J. L. 43 esl ege oe : 

‘ . : : : os . these: the title to the securities was 
a well established maxim of the State v. United New Jersey Rail-| |, 5 2 4 : ‘ : _— 
P : , |the executor, the possession in the 
common law, and the situs of per- road & Canal Co., 68 A. 796; 76 N.j, a eee f ae 298 ~ aa 
nak ceaneee al aur 0 ad “ig e* | bank, and the relation between the ex- 

son ope of every description, t.. 72 

— . = a — ecutor and the bank was compared to 
wherever it was actually kept or The State, John Tindall and oth-; | © ee ° : T} Sts 
; : . | that of principal and agent. he prin- 

located, was held to be at the domi- Prosecutors, v. Daniel Vander- | | ra if ‘ : 

, 7 . . ; ciple t ye extracted tror he case 
cile of the owner and the property bilt, Collector of Phillipsburg, 33} :' } he - ig se ae ae 
was subject to the jurisdiction of es 3s Rew ‘inna ope equity bas. js wutietion ~ al 

a . - e =» -| cover the rOSSeSSiK oO Cc * 
the owner’s sovereign. The principle In the case of Hopper Ex'rs. of | “a led — 77 : ange a 
. . . | Darlec egardiess of whethe *\ 
was applicable to the taxatian of | Malleson, 16 N. J. E. 382, at page beneath ee ne 
oo “ > on z -t—**nar- 
personal property and it was for | 386, the court said: ee ta wiles yep vor, 
pa ticularly” (the language of the court) 
many years the univ Sal lly act epted The phrase owner or owners, er . es , : se ; J : a = wate 
- where there is a relationship of princi- 
rule that personal property was tax was used to denote the owner of an ; i eo 
‘ 3 4 : ‘ | pal and agent. 
able at the domicile of the owner estate in possession at the time of ; k's d ; DeM 
, ast week's decision of DeMott 
While certain exceptions and quali the assessment, and not a _ prior y 7 : sis - vas 
, ' : ° ! thiona mk “7 YF ' 
fications to the rule have been de vne rr tne wher o!f an stat ni . is : te 

- a P E. 396, 17 f s a holding thi 

. oped m recent ir it Still expectat rT i executor ir . F 470 } Bovmng tase 
the hasi pt ’ pe 2 P ‘ : ’ F ‘ ake to De ntrar Money and 

. asi Ire i ( ngen nterest, al the Cesigi : 

. - securities hether or not readilv ob- 
taxation ot perse il property rests t Ww to make the terest of as ‘ "* 
1 +] ] t 4} LmMahle 1 e s rKet t does not 
e law of taxation of sona and those ning ; 
prope l I t ) ce ! il the tax pear—we tine mplainant 
I 1 , ‘ " ‘ , . ~ ’ ’ 
thor ¢ ¢ th a ink ier a sua ustodian 
sneement providing r colle " 
I that eT i ert exec ( not dis t t - _—— 
t has acqi ‘ ¢ +3] 9 ' I me a estment nd r 
IN ( I € i isst é t er distTi 
stment nds according t 
er State miess mr provis t va nat n (4% er 3% 1933.1 . 3 : ; ~ 
: 3. aa 
, . , , Istructions - Osit } 
is made by statute ixable to the | which was subs« quent to the assessing ! xe + we ae “3 . 
' : . yurt held that the title to the se- 
wher in the ty town in which | date In State, W yckon, Pros., v , ‘ ‘ss } 
urities deposited, together with se 
he lives and has his mi 2 Jones, 39 N. J. L. 650, at page 653, } | aa cme Pha ? Rs Sega 
RC] o nt My | purchased thereafter, remained in the 

a % sec. 241, p. 273 court Said | | ¢ } r ti 

The following are some of the case ‘The tax should, th en — 

at I ’ } ases i t wuld, | | “ . P ‘ 

rari , : ke : | went to the bank; and the relation be- 
which establish the principle that tor imposed against the executor, upon | | z ‘s 
: a ol ‘ . . , ,jtween the parties was that of 

the purpose of taxation intangibie the value the principal on the hail i batt TI 
, - ” wincipal-baier and agent-bailee ne 
property may be regarded as situated legal day of assessment * * *. |! . in : 

. ‘ - . ; j bill prayed for an account. The cour 

at the domicile of the creditors: Executors and trustees appointed by Tt ‘ Ived 
, ' ; ora |said: “There being no trust involvec 

State, Vail’s Executors, v. Run- the courts of the State of New Jersey |} : ; . 

, . : . ‘ leither express (since the title to the 

yon, 41 N. J. L. 98, p. 105 ire subject to the jurisdiction of the 
; ote : : it | securities did not pass to the bank) or 
Kirkland v. Hotchkiss. roo S. courts whether they are resident or | : ‘ ; . 
| constructive the case resolves itself 
4ol non-resident in the State ss TI , 
on . , > . into one of agency re remedy 
3onaparte v. Tax Board of Balti- Berry, V. C., in Swetland vy. Swet- : = i ; 

apenas PRs tend ite Fos rene | at law is adequate 
more, 104 U. S. 502 land, reported in 149 A. 50, at page 52, | 

Union Refrigerator Transit Co. states as follows: | It is elementary that the remedy at 
v. Kentucky, tog U. S. 104 “The rule of law is well settled | !@w is inadequate for the recovery on 

Buck v. Beach, 206 U. S. 302 that the courts of the testator’s}2 Contract to sell a umique (so we 

Frick v. Pennsylvania, 268 U.S domicile and of the state in which | Shall abbreviate it) chattel and for the 
473. the will is probated have primary | SP¢C'Me reparation or injunction of a 

Blodgett v. Silberman, 277 U jurisdiction over testamentary trusts. | Ft 1 respect of such a chattel; and it 
S. a MeCullough’s Executors vs. MeCul-| follows that a bailment of the same 

First National Bank of Boston. lough, 44 N. J. E. 313, 14 A. 642; | MAY be remediable in equity—Burr 7. 
F-xecutors, etc., v. Maine, 284 U. S Marsh vs. Marsh’s Executors, 73 Bloomsburg, supra. It is equally ele 
312 N. |. E. oo. 67 A. 706: Davis vs.) mentary that equity has exclusive jur- 
. = - ¢ ’ ‘ ’ ° . - 
Counsel for petitioner relies upon Davis, s7 N. J. E. 252, 41 A. 333; isdiction over an express trust of a 

ice Mesias ht dn: Rialia, Gietee Murphy vs. Morrisey & Walker, 9o| | chattel, even though it is not unique; 
Supreme Court in the case of Safe N. J. E. 345, 132 A. 206; Hewitt vs. | because (generally speaking) there is 
Deposit & Trust Company of Balti- Green, N. J. E. 345, 77 A. 25.” ios remedy at law for a cestut. 
more Vv Commonwealth of Virginia, The securities were outside of the Has equity jurisdiction over the 
28e LU’. S. 83. The facts in that case territorial limits of the State. How- | bailment of a non-unique chattel: 
. - Pers > N Pe ‘eo e , a ? - 
are: The decedent had parted with the ever, they were not outside of the Bailments have been frequently de 
title and control of the assets which jurisdiction of the State for purposes | ' fined as the delivery of possession of 
had vested in the Safe Deposit and of taxation. See 37 Cyc. p. 805, Sec. a chattel on a “trust Tonko < 
Trust Company of Baltimore in trust 5-B; 20 R. C. L. p. 282, par. 248. Sharp, 87 L. 385. 94 A. 793; 2 Bi 
7 7 : weet _ on Jmontc §& | 
for the uses therein set forth He Assuming that the title to the prop- | © 27?" ~~; Story on Bailments, §2. 
. . : - >< ilnrenic , 2 = 
died a short time after the execution erty had passed from the executor to! Jones on Bailments (4th ed.) p. 117 
of the instrument, and at the time of the trustee before the assessing date, | | (In fact the word “bailment’ has been | 
: : : , le 
his death was not the owner of the it would be subject to taxation in the ‘used to describe the passage of title 
property. In the instant case, the de- hands of the trustee _ 





er- 
and 


cedent had not parted with the ov 


ship or control of his property 
death the 
ment terminated the 


the 


upon his custodial agree- 


agency, because 
was not 


Unger 
. & 


the authority of agent 
coupled. with an mterest 


Haines Co., 


see 


v. Newlin 04 N 





“Property of an Somdhieoammertaan 


; 120 A. 338. 


executor of decedent’s will, and there 
was no change in the status of owner- 





Under authority found 
property of a decedent, 
is distributed, 
decedent last dwelt and where the ex 


rator 


ecutor or administ 





26 R. C.} 
L. 293, par. 258, the situs of personal 
until his estate 
is the place where the | 


received his 
' 


control. thereof, and the property is 
assessable to him. This applies equal- 














bailor and bailee,” 


iqway Bank, ete. Co., 
A. 301 (E. & A.). 
word “bailment” 





appointment. While the estate Lage y gin as, Nesaearl rust 
= the assessing date, the property| properly in process of settlement, the | is where. . . the relationship ‘ 
was in the custody of the appellant as} executor has actual possession and the bank and the depositor is 7 
Maurello ~. 


14 L 


The 


as denoting 


sage of title in trust is to be 


It is generally held 
Schrafft case) 


non-unique chattel 


(outside 
that a 
(in 


passing the possession to 


no ground for going into equity 
title y 
trust, 
Il 
right 


on 


unlike 
unique 


the passage of 
chattel in 
remedy at law. 6 C. J 

Has the 
constructive trust 


>. 
ppose 


equity 





attel ? 
been stolen 


that 


law 


there is 


to recover the 





diction because of 


an adequa 


(E 


Young, 78 E. 293 « 
opinion of V. C. Leaming, & 
Finally, does equity acqi 


a 


or converted 


bailment 
the 


it 
it) 


53 


such a 


te r 


same—A 


the relat 


principal and agent? The 
of Hood v. Rowecliffe, 3 
aff'd 2 Phil. 382 (1844), on 
Schrafft case (1901) large 
too broad and has been 
England. The law in Eng 
practically everywhere is t 
relationship of agency w 
equity jurisdiction Ar 
equity is supportable l 
igen S str ly 
acter V ng a reiat 
ler vetween the part 
Bright R. 2 i 202 
Vavulsha Brawur 2 
VW. & 441 (1852), F 
4 Giff. 456 (1863; Stewa 
L. R. 3 Eq. 209 (1866). 
Does the deposit of secur 
safe deposit box create s 
ary relation? How may 
the Schrafft case? Bu 
hand, why is not the 


the De Mott case a fiduciar 


law is fairly 


ment of money to an agent i 
sufficient 


ment creates a 


general 


+} 


lationship to give equity 


Marvin v. Brooks, 
derhill 7. 
NM. ¥. S.. @: 
48 Wis. 5009, 
{ Va. ) 
Minn. 220; S€é 
144 U. S. 136. 

in the DeMott case 


Gratt 212; 


04 
Jardan, 72 Apt 
Schwiche 

Thorton 7 

Cof 
Dillma 
That wa 
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TITLE INSU RANC E 


LAWYERS TITLE GUARANT) 
COMPANY OF NEW JERSE 


ORGANIZED 1927 


2-7875 


cated im an} 


on Request 


aa 


CEDAR 


REeter 2-411 





NEWARK, » 
Opposite Essex County Hall of Records 
Tel. Mitchell 


Insuses titles to real estate loc 
of Northern New Jersey 
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Act. 


Ne 
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aeReprinted by Permission of 
Q 

ent off} (a) When and why. were the 
sense «+ ten amendments to the United 
Lives _ constitution adopted ? (b) 
ity: Men were the last two amendments 
2 . the Federal constitution adopted? 
re hat are their numbers; and, im 

seral. what are their provisions? 
DSMO Our general cérporation act 
1-Uni yides, among ‘other things, that 
tte action shall be maintained in any 
+«of law of this State against 
remedy ockholder of any foreign corpo- 
m to enforce a statutory liabil- 
#$ such liability arose under the 
»; of a foreign State. The Com- 
ss f Banking & Instirance of 
‘ ’ rk, tinder authority of the 
str « York Statute, determiried that 
r 1 stockholders of a failed insol- 
*New York bank should be as- 


sed to make up 
{ 4M instituted an action in New 
t A against a stockholder to 
ssessmént liability 
stock owned by 


the deficiency, 
Jer- 
recov- 
on shafes 
such stockholder 


remedies has he from the dealer? 
8. A, while riding in a Green Com- 
pany bus, was injured when that bus 
and a bus of the Blue Company col- 
lided. He brought suit “against the 
Green Bus Company only. On cross- 
A was asked: “Did you 
receive a substantial sum dam- 
from the Blue Bus Company, 
and ‘sign a covenant not to sue that 
company?” The ob- 
jected to as incompetent. Rule, 


examination, 
as 
ages 
question was 


(1) 


and discuss. (2) If admissible, and 
answer in the affirmative, what ef- 
fect. if any, would it have on the 


be recovered 
Green Bus Company? 


nes and Smith 


question of damages t 
from the 

9. Je been 
equal partners in a partnership ven- 


who had 
ture for many years admitted Brown 
into the firm 
$10,000. At 

the 
including 


upon his contributing 
this time the debts of 
$5,000 and the 


contribution, 


firm were 


A's 


After two years the 


assets, 
$20,000. 
debts increased 





stionshalking under a New York statute. te $25.000 and the assets decreased to 
ges motion to strike the complaint, $15.000 and the partners agreed to 
nif ged that to dény the right dissolve What are the respective 

the mmissioner to sue would liabilities of the partners? 
ake a efiance of the full faith and: 10. In 1930 A, the president of a 
wai MEAG clause of the United States con- | solvent corporation, owning a ma- 
7 Should the motion prevail? Jotity of the stock of the corpora- 
that a In 1931 the Legislature passed tion, without authority of his Board 
at vesting in a commission pow- ©f Directors, executed a bond and 
refund obligations and indebt- Warrant of attorney to X for the en- 
es of municipalities under cer-|'Y 0! ment by confession 

. rcumstances and further pro- 


mg that as long as such commis- 


rae shall function no action or pro- 
ya@meeng of any kind, by way of man- 

ant r otherwise shall be brought 
E mst any municipality under the 
tvision of the commission except 

faction jor the benefit of all cred- 

otiten s, under an order of the Supreme 

, MMR Or a justice thereof. A judg- 
t Creditor, of the town of Y, in 


: mmission is function- 
aia applies tor a mandamus to en- 
, = & gment urging that the 
rs € tee stton violates the pro- 
@ e e State constitution 
‘ . st laws impairing the obliga- 
a t or depriving a party 
4 Bs I for enforcing a con- 
a a whic xisted when the con- 
‘ - was made. Discuss 
~ 2 1668 Mary buys a parcel of 
. > irries James in 1909 
“5 nveys to her sister 
mr tely conveys to X, 
F ing in the deed t 
1929 Mary dies, 
mE Jan da married daugh- 
ON Tae ng. In 1930 St 
ND eving husband, Ric shard, 
: $ rviving. Wha 
R \ nig lames, Richard and 
KRUP a the parcel of land 
UNCE } 
. get and r of a tract of 
ion 78 ' & t to sell to \ 
ing ma re is n tl prop- 
AR gage (a If \ 
gage what Ss the 
¥V and to whom 





ty and the 





Ym was porter for 
or ~ ~ 
.. Contractor suffered 


8S from the use of both 
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2 f attel 
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r ey a 
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i 4 « > 
suitable for 
Tlland Cement 


Mt. What remedy-or- 
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yling is now thirty-four 
His mother remarried 
after the death of her husband. She 

i aided her 
$5.00 bank 
$30.00 a 


with which to 


ad a y 
Mrs 


deposit 


arious times son 


has only a 
week 
take 


uusehold expenses for herself 


and receives 
husband, 
careé f he 
r hushand and his five children 


The Juvenile 


ordered 


and Domestic Relations 


Mrs 


week , 


Bradley to pay 
32.00 a 

Held: That 
Mrs Bradley 


maintenance 


there is no proof that 


is of sufficient ability to 





payments di- 
The 
upon 

under no 
Mrs 


the 


court order in 





charge her present 


usband who is hability to 
Bradley. 


support the son of 





Order vacated. 





CIVIL SERVICE—Officers—Pref- 
erence to Veteran—Apprentice } 
Seaman 


N Supreme Court 























LORENZO J. ROEL 
MEXICAN LAWYER 
TO MEXICAN CONSULATE 
149 BROADWAY, NEW YORE 


Tel. Barclay 7+4797 








= =< ee 








“whether such service Constitutes! Fail- 


cey a veteran within the mea hng of 
the statute (P. L. 1032, p. 200}. 
Held: The statute (P. L. > sec. 
20a, Pp. defines veteran #s “any 
honorable discharged soldier, sfilor, .. 
The term sailor is not slimited 
to “able séaman,” but includys sea- 
men generally. The latter is a broad, 
generic term meaning a marfner of 
one who lives his life upon 





200 } 


etc.” 


any degree, 





the sea. Warner v. Goltra, «5 Sup. 

Ct. 36. Writ dismissed. 

MECHANICS’ LIEN —Notice of 
Intention— Discharge t 


Hudson County Circuit Court f 
In the matter of the applicgtion of 
John Duyanski, 
12, 1935 
For Petitioner, Stephen P. Pifa 
For Respondent, Irving Lipmgn 
Brown, C. C. J. j 
Petitioners were owners of Syremses 
No. 232 13th Street, Jersey City, New 
Jersey. On March 7, -1933 they 
tered into a building contract! to alter 
and remodel a building on t¥e prem- 
ises. This eéntract’ was, tite reafter, 
supplemented. and filed on November 
20, 1933 in the office of the ¢-lerk c° 
The contrfictor de- 


etc. f 
July 


‘ 


en- 


Hudson County. 
faulted and petitioners engagfd a new 
contractor to complete the wrk. Re- 
spondents, acting under the yrst con- 
tractor, filed netices of intentjon under 
the Lien Act in ~ office 
of the Clerk of Hudson ¢ be- 
tween November 1632 and Yrarct h 29, 
1934, jailed to take to per- 
fect a lien claim obtatned 


Mechenics’ 
inty, 
but stery 
Petitioners 


a rule to addresged to the 


shew cause, 
respondents, why the rae of in- 
tention should not be ie oe of 
record. Their _e f resisted 
on the ground that the urt was 
without jurisdiction to grant}the relief 
seught 
Held: That Chapter 2 

1930, p. 672, provides for C Gilimn 


f mechanics’ notice of intgition and 


that the County Clerk of eagh County 
shall provide a book to Kk entitled 
Mechanics’ Notice of Intenfion™. Sec- 


tion 31 of the Mechanics’ L#n Act, as 


amended by the Act of 1634. provides 
methods for the discharge G the lien. 
By Chapter 134. P. L. 1934 p.- 242, a 


method is prescribed for jeancelling 


mechanics’ notice of inter 


certificate duly acknowldged = or 


proved by the ciaimant 


That it is the policy of the courts 
to construe the statute infa manner 
to give effect to purpese {f legisla 


tion, Shocniaker v. 102 L 


Malong 


363. and so far as the aq operates 
to charge the Jands of ot pragl with 
debt not contracted m should | 


by hi 
| 


SS “| tates, cli 


be strictly construed 





v. Davison 2g L. 415. Remedies pr | 
vided in the statute are noth to be 
tended beyond its Riper design 
lyre v. Revere os.) ssociates | 
v. Davidson supra pine f v. Stone 
s1 L. 54¢ | 
Section 3! a hoof the 
fechanics’ Act 1s appl “able only 
to lien a ag and the legis! lature did 
not intend the remedies ther; in provid 
ing for a discharge of lie; te poet 
to discharging a mechanic’: notice of 
The Act of 1632, p. 242 
where a certifiwate is file 
Alir 2 tice } + 
does t ta ¢ 
te ‘ Ceunt ‘ 
ec! 4 es ~ 
t rae s Tg 





King’s Tavern 


9 Commerce St., Newark, N. J. 








Current Decisions 


(Continued from page 5) 





action or agreement upon which the 


the coat, 


met. It would seem that the de- 





on by al 


| passive or non-assenting recipient of 
the plaintiff’s property, and ought to 


the defendant 
wi shes 


de- 


and upon such a one there 


a gratuitous bailee or 

positary, 

is no liability for loss or damage of 

the bailment. 

EQUITY PLEADING — Vacating 
Final Decree — Omission 
Party Defendant—Foreclosure 


The opinion in Surety Building and 


Loan Association vs. Sarah Risack, 
which appeared in the New Jersey 
Law Jotrnal of June 13, 1635 (58 N. 


} 2. 


a new opinion substituted. 


has been Withdrawn and 
The hew 
opinion ts exactly the same as the one 
which appeated formerly except for 
the addition of the following two 
paragraphs, the first to be inserted im- 
mediately after “Hinners vs. Birke- 
vaag, 113 N. J. Eq. 413.” and the 
second to be inserted as the last para- 
graph of the opinion immediately pre- 


195), 


ceeding the court's conclusion: 


“Of course, the remedy of strict 
foreclosure may not be available to 
{the complainant. Shepard v. Barrett, 


&4 N. J. Eq. 408. And, as it appears 
that C. J. C. Building and Construc- 
tion Company is the owner in fee of 


an undivided one-half interest in the 


mortgaged premises, it is certain that 





strict foreclosure will tot now lie 
against that defendant. Jones Mort 
| (8th ed.) $81060 et seq. and §1978; and 
}see Eldridge v. Eldridge, 14 N. J. Eq 
| 198: Parker v. Child. 25 N. J. Eq. 41 

ye ttingll v7. Hubbell, 53 N. J. Eg. 
| 384; Benedict v. Mortimer, & Atl. Ret 

1515; Lockard v. Hendrickson, 25 Atl 
| Rep. 512. But conventional, or “sale- 
| foreclosure,” is still available as the 


result of the final decree and sheriff's 


| 


sale in this cause leaves the complain- 
jant “in the attitude of a mortgagee in 
{possession so far as the individual 
one-half interest in the premises 


|}owned by the” C. J. C. Building and 


| Construction Company is concerned. 








on the plainti™ to establish a trans- |‘ 


defendant would be liable to pay for | 
and this duty has not been | 


fendant was the unwilling, or at least |. 
e . } Satisfied fro tanto only. 


be regarded as having been made by 
and against his own | 


of | 


sheriff’s sale equalled the amount Ps ; 


of that interest was had, the mortgage 
would have been satisfied (Pettingill 

. Hubbell, supra) ; but the owner of 
| the interest sold might have a right-O£ 
contribution against ‘the 
|owner of the other one-half interest, 
|The proceeds being fess than’ ‘the 
|amount of the decree, the mortgage is 
Conventiénal 
foreclosure, still lies against the un- 
| divided interest not affected by ‘the 
former proceedings. But neither the 
labsence -of the right to strict fore- 
closure nor the existence of the right 
of conventional foreclosure justifies 
the vacation of the former final deeree 
and subseqitent proceedings for .the 
lpurpose of reviving a lost right of 


| 
! 
it the detreé pursuant to which the sale 
i 
» 


action for 


haétion. Whether or not a right-of 
action for a deficiency will survive 
the -sécond conventional foreclosure 


need not*be now determined; nor need 
it be now determined that the right of 
/curtesy initiate is such an estate as 
eould- be barred on strict foreclosure. 
But see Eldridge v. Eldridge, supra, 
;and Benedict .v. Mortimer, supra, 
where strict foreclosure was allowed 
against a doweress who signed “the 
mortgage. 

“t-te 
| Juresak, 102 N 
v. Merales, 
parte 
i but I 
Case, 


that Kaufman v. 
J. Eq. 66, and Martin 
Ibid 535, support the ex 
orders of the advisory master, 
think not. In the Kaufonan 
from all that appears in the 
|chancellor’s opinion, notice may Have 
been given; but, assuming that it was 
not, it can hardly be supposed that the 
chancellor intended to alter the rule 
stated by him in Hudson Trust Co. v. 
Boyd, that “in all cases application 
therefor is only considered upon notice 
afforded the ad- 
party to be heard.” In -the 
Fr anfman the final decree was 
opened to correct a mistake apparent 
fact of the record and this was 
proper because “after decree, the pro- 
control of the 


argued 


and an oppertunity 
verse 


Case 


on the 


ceedings are under the 


court.” Jbid. Martin v. Morales, 
supra, merely held that after decree 
fro confesso, a defaulting defendant 


had been 
entered was not entitled to notice of 


against whom such decree 
the subsequent proceedings to final de- 
but that decision is not authority 
for the vacation of a final 


decree rights have 


cree, 
cx parte 
after substantive 


accrued thereunder.” 
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Through long experience, backed by ample resources, this Com- 
pe has developed sual fac es for searching and guar- 
eeing titles to real es throug New Jersey 


Rates — Prompi Serv 
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| South Omaha Savings Bank v. Levy, = — 
195 NV Rep. 603. The complainant seniindine 
-|has already acquired title to an un ae ee 
| divided one-half interest in the REMONT PAYNE 
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Jersey State 
Bar Examination 


{Continued from page 7) 


against the corporation. The presi- 


Went also paid to Y funds of the 
‘Corporation on the corporation check 
in payment of his personal debt. In 


1932 the corporation becomes insol- 
Vent and a receiver is 
What action would you as counsel 
for the receiver 
ises? 


appointed 


advise in the prem- 

11. Discuss the enforceability of the 
following contracts under the statute 
of frauds: (a) S obtains goods from 
C on this oral promise: “Charge them 
to D, and if he does not pay for them, 
I will.” S has no authority to charge 
goods to D. (b) A B orally 
promise each other that each will set- 
tle $5,000 on A's daughter when she 
marries B's son. (c) A promises B | 
to convey certain lands to C. In con- 
sideration of A's promise, B promises ! 
to pay A $5,000, the price of the 
lands. (d) 
Insurance company orally promises to 
imsure B’s house for five years, B) 
promises to pay the premium within | 
one week. 

12. (1) The will of Jonathan H. | 
-Moore was admitted to probate on 
August 27, 1933, by the Surrogate of 
Bergen County. On January 20, 1934, 
two appeals were filed to the Orphans’ 
Court, one by the daughter of the de- 
cedent, residing in Bergen County, and 


and 





Both promises are oral. 


another by a son, a resident of Ari- 
zona. Motion was made to dismiss 
the appeals on the ground that they 
were not filed in time. Rule. (2) The 


son of Jonathan H. Moore, about the 


same time filed a petition to set aside 


the probate on the ground that the 
statement in the affidavit of probate 
that the decedent was a resident of 
this state was false. His application 
was objected to on the ground that 
the power of the Surrogate had been 


exhausted in admitting the will to pro- 


bate and he could not vacate or open 
his decree for any cause. Rul 

13. Brown, who was at the ) 
his death, a resident of New Jersey 
left a will, ~ontaming among ther 
provisions the following “I direct 
my executors to sell my real estate in 
Washington, D. C., and I giv ‘ 
proceeds to my friend, Green.” The 
will had two witnesses,—the law in 
force in the District of Columbia 
quires three. Brown's brothers, his 
heirs at law, claim that he died in- 


testate of the Washington lands. How 
would you advise the executors ? 

14. The will 
fered for 
been filed the 


of Jones h 
probate Cave 


Surrogate certified the 





case to the Orphans’ Court. On 


trial there the will is offered, properly 


executed and having an attestation 
clause in strict compliance with the 
statute. 3oth witnesses to the will 


lid not un- 


however, testify that they 
1 


derstand the paper to be a 
that there was no declaration to that 


will and 


effect by the testator in that point 
the lawyer who drew the will and was 
the only other person present at its ex- 
ecution directly contradicts them. On 
the trial the Judge accepts the testi- 
mony of the lawyer as true, rejects 


the testimony of the witnesses and ad 





mits the will to probate. What have 
you to say as to his action? 

15. Brown was the owner tw 
factory buildings, Blackt and 
Whitemill, adjoining 1 her 
Green and Brown conducted negotia- 
tions for the leas ng yt W ter 
They agreed orally that Gr $ 
have a lease of W f 
years at a fixed rental and that during 
the term Brown should supply water 
and steam from Blackmil! at a figure 
then agreed upon as and wh ; 


should demand them. The lease em- 


bodying these prov ns was drawn 
but not execute \ » the lease was 
in. preparation Green took 

nery 


,of Whitemill and installed mach 
at a cost of $3,000. B ; 
execute the icase 


specific performance. Brown moves| will appointing his friend, Smith, 


to strike on the ground: (1)"That the | 
lease was not in writing: (2) That) 
the court cannot grant relief because 
't would involve the court in running 
the plant to see that the provisions as 


to water, steam, etc., were complied 
with. Decide 

16. (a) What is a mandatory injunc- 
tion? (b) Give an illustration. (c) 
Under what circumstances, if at all 
may it issue preliminarily ? 

17. Smith contracted to sell lots 15 
ind 1%, block A, to Jones. Jones paid 
Smith a deposit of $500 on the signing 
xt the contract I search disclosed 
hat Smith had g 1 title to t rs 


mut no title to 


‘red to convey to Jones lot 15 for a 
ratable share of the contract price, 
which offer Jones refused Jones 


iles a ball to compel Smith to pay him 


his deposit and search fees and to 
harge the same as a lien on lot 15 
Smith moves to strike the bill on the 


remedy is at law 
Decide. 
18. Robinson entered into a contract 


rround that Jones’ 


ind not in equity 
w April 1, 1934, with Mrs. Green for 
‘he purchase of a house and lot owned 
»y her. The search disclosed that the 
property had belonged to Mr. Green; 


hat on July 1, 1931, he had conveyed 


he property through an intermediary 
o his wite for a nominal considera- 
n; that on August I, 1931, two 


judgments for large amounts had been 








ntcred against Green in the Supreme 
Court which were still unsatified 
Kobinson refused to take title and 
Mrs. Green sues for specific perform 
in What should uurt do on 
hese tacts ? 
'9. The Washington Club an in 
rpor ated =body im a rst t pa 
riotic fervor, arranged for a display 
f fireworks on the glorious Fourth 
front of the ubhous m Broad 
vet, in the City Y They desig 
ited Browr ne of t V Presi 
ts, a ymimiutt i a permit 
nt Cit ( res] 
1 ‘ mmitt arrang r the 
‘ tl! sf i ? 1 
’ ? 4 tain | 
rreen, at a permit 
r \ ‘ 
i i h 
it va t 
, ' 9 
} ‘ \A 4 
Z $ kK 3, a 
rd i s i " 
20. A i Vas t 
tery \ i i 
i irz 
mg il i ) , i 
ndant en 
in exemplif a decree t 
Vo ) Stat New Y k 
wing that ) y 5s. 1929 
s spare i i i 
es eal a 
adult \ \ 
vas admitt , 3 
\ Was a i x W ? 
\ A's S w moves 1 
to d tay i tal 
Vhat is t , 
21 The S} _ ‘ 
H wv M4 y t ~ \ > > 
\ a 
] 
. Sus ¢ 
‘ 4 
‘ ‘ AN 
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guardian of the persons of the chil- 
dren. At his death John was 
years old and Mary 15. Susan claims 
the custody of the children on the 
ground that the appointment of Smith 
without her consent. 
sists that she desires her uncle, Brown, 
to be he Smith 

a) If the 


before the div 


was 


guardian, and not 


or 


What is the legal situation ( 


will was made 


Tt 


b) If the will was made 


into the family 


John took 


education 


Jones’ last name. There was, how- 


‘ver, no formal adoption. Jones or 


when J 


at 

rt 
land, 

name 


ibout the time hn came 


purchased a tract of vacant 
title 


died 


ge, 
placing the 
T 


in John’s 


mes having intestate 


having 


survived his wite, his brothers as heirs | 


at law filed a bill in Chancery to have 
it 
tive trustee of the property. 


lecreed that John was a construc- 
No evi- 
dence is available of anything said by 
Jones at the time of the purchase or 
thereafter. On these facts, decide. 
24. A, B and C organized a corpo- 
ration to manufacture cotton goods 
under the name of the Metropolitan 
Cotton Company. D, FE, and F there- 
after organized 
principal declared object was to sell 
goods under the name of the 
‘otton 


The Secretary o 


“otton 


Metropolitan ¢ Trading Com- 


pany f State permit- 
of the latter company’s 
The 


anti 


ted the filing 


ertificate Metropolitan Cotton 


mpany pating confusion de- 


1) Was the Secretary of 


sires relief. ( 


State guilty of an omission? (hb) 
What relief and in what court, if any, 
is the Metropolitan Cotton Company, 


entitled to? 


25. You are consulted by A, who 
lesires to bring suit against his wife 
yr div é You advise him, after 
earing the fact, that he is no cause 
mut that his wife wage i ) 
Liv t ? t \ w days tater 
i Ww in whor ur estions id 
+ as A . ills ' 
» retain you bring suit for 
r against isha S} 
. at st is i ! nmun i- 
schan t has come t 
> ills Vspna wets 
ises y iV iad a $ r 
lua wekK tor ta What 
26. Forec! suit i 
as . - ind t ar 
ngs b nrolled xe n 
s been tssued and returned t 
( ) ‘ soli r + r aving 
itot Sheriff Ay 1. 
stment has been reached between the 
nplainant and detendant, t! ter 
s is been paid and the mortgage is 
to be continued. Complainant pre- 
sents an ler, consented to by t 
arties, to open the final decree. va 
P nro nt. and dismiss t 
ill. Is this the proper pract 
27. (a) Bill se a mortgag 
is 1 and sub ena issued rere 
vas tinal ce 1 and 
‘xecution was issued Later, tt 
nortgagee hta 1 possess! , t 
roperty. Hes maine¢ ‘r twen 
vears a! Ww sites $ t 
, tty. Ist aie Jemption 
1 s t 
. ree the 


Mary in-| 


a corporation whose | ; 
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the petitioner set forth that the at- | possession? 
12} torney who tried the case grossly mis- 


ground of newly discovered evidence, | a continuous twenty-years” 


; 
} 


—_— it, and, among other things, | 


| and when petitioner suggested that he 

be called, replied that it 
; would not be of any advantage and 
pod. Petitioner claims 
| that this was error and his testimony. 


counsel 





g 


} 
would do no g 


mistakes, 
Rule 


ubstituted administrator 


with correction other 


t 
yt 





| would have changed the result. 


























refused to call petitioner as a witness, ' 








? 





(2) Should X 
31. (1) A brought suit in the 


cuit Court of Essex County 
a foreign fire insurance c Dany 
a policy issued by that compan, 
the summons was served on the 
missioner of Banking and 

who had been appointed s; 
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agent of the defendant 9 
brought suit on another 
against the same compar 






of the Ci 





District Court 













































































ft the estate of H, was sued by A on ark, service of summons z 
a note made by the intestate. W ad- on the Commissioner B 
mitted that the claim had been filed and Insurance. Motion 
with him but set up as a defense that to set_aside the service . 
the plaintiff had tailed to file the mons. Rule. 
claim within time with the previous “—" oe 
administrator, and that a rule to bar What ia cor ae P z 
| creditors had been taken and a decree diffe : er Se os : Di 
| entered by the administrator who pre- pgrochony a of 
ceded him. (1) Is the contention : sia BD: 
sound? (2) Assuming it is, has A 33. Mary, the owner of a } C1 
any remedy against the estate? De- and lot, died intestate, leaving in Che 
| cide. surviving James, her husband wide 
| 29. Suit brought on two foreign ‘W° minor chilren. There wy ore 
judgments against R. One obtained mortgage on the property of $3 y 2 
(in New York in 1920; another ob- They wanted ses sell, and th OF deemames 
tained against R in the Province of get the title out of the enrants ¢ 
| Prince Edward Island in 1927. The |2PPlied to one Martin, who a er 
defense was made that the judgments | °° obtain an SESGUNESE OF the dwar 
|having been obtained more than six 848° and to foreclose. At the { vis 
years ago were barred by the Statute closure sale he (Martin) se ci 
»f Limitations. Decide. the ey for the owners. | | 
ey ae pa ee he entered into an agreeme mn 
= ; sash : Ppgiigs it to Michael. There was som 
12 and erected a factory and other lay and Michael filed a bil! for y° 
uildings on it. In 1917 he dis- cific performance. Martin is thes 7 
covered that eight feet of the rear of qefendant, and he frankly adm 
his lot covered by his deed. on the witness stand that his 2 
and, in a mortgage executed at that tionship toward the property wa ft the 
time to N, he included “all right and get his own money out of it sion 
title, possession and estate of the hold the balance for the hus ie th 
party of the first part including the’ children of Mary. (1) Are all KS 
buildings and fences enclosing the standi: g rights repres pa 
same.” In 1920 the mortgage was | Cort? ») Should sp gt 
foreclosed and the property purchased | formance be granted and ms fos 
at Sheri le by X. In 1933 F, the! , ssarv to be shown t oe Me He 
whose deed included | order ty sell ( 
e ¢ h M mortgaged 
and which was presently occupied by inteks 
X, first became aware of the fact that ve ntinued next ISE 
the buildings were situated partly —_—_—_——————— , ng 
s land, and brought ‘tment. X prior 
the land possess | ugh 
part and M r | We Buy and Sell re 
more th twent rs ( Can ¢ i - » ° . = 
5 gp ne: gy ent | BUILDING AND LOAM? * 
trespasser be tack yn, so as to make | SHARES “ 
== = | Guaranteed Mortgage 
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